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RETIREES: LIFE AND LABOR ABROAD 


Retired servicemen have a predictable inclina- 
tion to discover interesting employment beyond 
the confines of the United States. Generally 
speaking, this meets with no legal or policy ob- 
jections from the Government or from the serv- 
ices. The primary obligation of a retired Navy 
member is simply to keep the Department ap- 
prised of his whereabouts. Nonetheless, he is 
potentially subject to certain limitations upon 
his employment overseas, and several] recent de- 
cisions of the Comptroller General have clarified 
the effect those restrictions may have on retired 
pay. One of them illustrates that sound legal 
advice has a place in this field. 

In that case a retired Coast Guard chief boat- 
swain’s mate found his retired pay ordered with- 
held to offset what he had earned as salary while 
employed as a teacher by the Department of 
Education of the State of Tasmania, Australia. 
The chief’s difficulties stemmed from violating 
the mandate of a dusty portion of the U.S. Con- 
stitution—Article 1, Section 9, Clause 8—which 
demands that: 


No Title of Nobility shall be granted by the United 
States: And no Person holding any Office of Profit or 
Trust under them, shall, without the Consent of the 
Congress, accept of any present, Emolument, Office, 





1. BuPers Manual, pars. C-14501(5) and H-31401(3). Fleet Re- 
servists (except for Philippine citizens who wish to reside in the 
Philippines) must receive permission from the Chief of Naval 
Personnel for periods of foreign residence in excess of 6 months. 

2. Comp. Gen, B-154213, September 11, 1964. 
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or Title, of any kind whatever, from any King, Prince, 
or foreign State. 


For many years it was not entirely clear to @ 


which segments of the military community this 
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prohibition applied—especially whether a re-| 
tired enlisted man might also be deemed a person | 
holding an “office of profit or trust” under the 


United States. 


Ps 


For want of firm precedent to 7 


the contrary, the Judge Advocate General long | 
pursued the path of caution and advised that | 
enlisted personnel were included within the pro- f 


hibition, largely in cases involving acceptance 
of foreign decorations.? Then, in an unpub- 
lished decision, the Comptroller General held 
that nothing in the Constitution or statutory law 


barred a retired enlisted man from accepting [ 
an elective position in his native Philippines.‘ 7 
Relying in part on this decision, the Judge Ad- 


vocate General in 1960 rendered a considered 


opinion that, for purposes of this constitutional f 


section, a retired enlisted member of the Navy 


did not hold an “office” because his status was | 


founded upon contract rather than appoint- 
ment.° 


The Coast Guard case mentioned above has 
now superseded that opinion, and it did so on 


(Continued on Page 46) 





3. See, for example, Op. JAGN 1951/10, 1 Dig. Ops., Retirement 
sec. 81.1. 

4. Comp. Gen. B-141571, December 30, 1959. 

5. JAG: 131: DPF; jf Ser: 1684 of March 24, 1960. 
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Retirement 


RIGHT TO COMPULSORY PROCESS 


LT ALVERN D. CHRISTIAN, USN* 


HE RIGHT OF an accused to compulsory 
process in criminal prosecutions to obtain 
witnesses in his behalf is fundamental in our 
judicial system. Although ‘the defendant 
charged with a felony at common law was not 
accorded the right to compulsory process, our 
founding fathers saw fit to specifically provide 
for this in the Sixth Amendment to the Constitu- 
tion, which provides in part: 
In all criminal prosecutions, the accused shall enjoy 


the right * * * to have compulsory process for ob- 
taining witnesses in his favor. 


This fundamental right is that of issuing sub- 
poenas as in civil cases.* In appropriate cases 
orders will be issued to insure the presence of 
military personnel as witnesses before a court- 
martial. Civilian witnesses may be obtained 
before courts-martial in accordance with Article 


+ 46, Uniform Code of Military Justice, which 
| provides: 


The trial counsel, defense counsel, and the court- 
martial shall have equal opportunity to obtain wit- 
nesses and other evidence in accordance with such 
regulations as the President may prescribe. Process 
issued in court-martial cases to compel the production 
of other evidence shall be similar to that which courts 
of the United States having criminal jurisdiction may 
lawfully issue and shall run to any part of the United 
States, its territories, and possessions.* 


The Congressional intent of Article 46 is ex- 
plained in the following introductory comment 
made during the hearings on the Code before the 
House of Representatives Committee on Armed 
Services: ¢ 


The first sentence of the article is intended to insure 
equality between parties in securing witnesses. It 
is felt appropriate to leave the mechanical details as 
to issuance of process to regulation. 





*Lieutenant Alvern D. Christian is presently assigned to the Mili- 

tary Justice Division in the Office of the Judge Advocate General. 

He received a B.S. degree from Milton College, Milton, Wisconsin, 

in 1956 and graduated from the University of Wisconsin Law School 

in 1959. He is a member of the State Bar of Wisconsin and the bar 

of the U.S. Court of Military Appeals and holds memberships in the 

American Bar and Judge Advocates Associations. 

1. Pittman v. State, 51 Fla. 94, 41 So. 385 (1906). 

2. Keller v. State, 123 Ind. 110, 23 N.E. 1138 (1890). 

3. 10 U.S.C. § 846. 

4. Index and Legislative History, Uniform Code of Military Justice, 
1057, 


With the foundation thus laid let us direct 
our attention to the extent to which that right 
may be exercised. In doing so, we might keep 
in mind the following situation which was re- 
cently posed by the Court of Military Appeals in 
an opinion concerning an accused’s right to com- 
pulsory process: 


It is not beyond the realm of possibility that some ac- 
cused may be moved to request the personal presence 
of any or all of the Joint Chiefs of Staff or the Chair- 
man thereof,° 


Should such a situation arise wherein an ac- 
cused charged with a criminal offense requests 
as witnesses such notable personages as the 
Joint Chiefs of Staff, what disposition should be 
made of the request? This article does not pre- 
sume to provide a complete resolution of the 
problem but does post guidelines within which 
such a request or any request by an accused for a 
witness may be determined. To this end the 
various statutory provisions and the ramifica- 
tions as presented in judicial decisions regard- 
ing the right to compulsory process will be dis- 
cussed. 

Initially it must be recognized that the matter 
of who will be called as witnesses for an accused 
is for the accused and his counsel to decide, and 
it does not rest with either the prosecution or 
the person who has been subpoenaed.* When the 
accused and his counsel have determined which 
witnesses they believe are necessary to the de- 
fense of the case, it then becomes necessary to 
obtain the presence of those witnesses in court 
by the processes available to them, or, more per- 
tinently stated for our purposes here, to whom 
and by what means are the witnesses to be 
requested by the defense so that they will be 
brought before the court. 

In accordance with the Manual for Courts- 
Martial, U.S., 1951, paragraph 115a, a defense 
request for witnesses should be directed to the 
trial counsel by the military accused or his coun- 
sel. Paragraph 115a provides that the trial 
counsel should procure the attendance of wit- 


5. United States v. Sweeney, 14 USCMA 599, 606, 34 CMR 379, 386 
(1964). 


6. United States v. Seeger, 180 F. Supp. 467 (S.D. N.Y. 1960). 
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nesses for the prosecution and the defense and 
that where there is a disagreement between the 
trial counsel and the defense counsel as to 
whether the testimony of a witness requested 
by the defense would be necessary, the matter 
will be referred for decision to the convening 
authority or to the court, depending on whether 
the question arises before or after the court 
convenes. 

Paragraph 44f(2) of the Manual for Courts- 
Martial, U.S., 1951, relative to the duties of 
trial counsel prior to trial, reiterates the re- 
sponsibility of the trial counsel to obtain the 
attendance of witnesses desired by the defense, 
unless he is in disagreement as to the necessity 
of the attendance of the desired witnesses. In 
the event of a disagreement he will report the 
matter to the convening authority. 

Paragraph 44f (2) provides in pertinent part: 

Prior to trial he will notify and arrange to have 

present at the trial witnesses who are to testify in 

person (including witnesses desired by the de- 
fense). * * * If in disagreement with the defense 
counsel as to whether the attendance of a witness 
requested by the defense is necessary, he will report 


the matter to the convening authority in the manner 
prescribed in 115a. 


The regulations and procedures followed in 
the military in the main conform to those ap- 
plicable in civilian Federal courts. Rule 17(b) 


of the Federal Rules of Criminal Procedure 
provides: 


Indigent Defendants. The court or a judge thereof 
may order at any time that a subpoena be issued 
upon motion or request of an indigent defendant. 
The motion or request shall be supported by affidavit 
in which the defendant shall state the name and 
address of each witness and the testimony which he 
is expected to give if subpoenaed, and shall show 
that the evidence of the witness is material to the 
defense, that the defendant cannot safely go to trial 
without the witness and that the defendant does not 
have sufficient means and is actually unable to pay 
the fees of the witness. 


A comparison of Rule 17(b) and the provi- 
sions of the Manual reveals little difference 
other than a monetary one regarding the pay- 
ment of costs attendant upon a witness’ ap- 
pearance in civilian Federal court at the request 
of the indigent defendant. Unless the military 
Code specifically provides otherwise, rules ap- 
plicable to subpoena of witnesses before civil 
tribunals apply with equal force to military tri- 
bunals.” It has been held by the Court of Mili- 
tary Appeals that the provisions of paragraph 
115a of the Manual for Courts-Martial, U.S., 


7. United States v. Shibley, 112 F. Supp. 734 (S.D. Cal. 1953). 
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1951, relating to procurement of witnesses, have 
the force of law. 

With these considerations before us, we may | 
return to discussing the request of an accused 
for witnesses in his behalf. When the military 
accused and his counsel have determined the 
witnesses whose attendance they desire at the 
trial, a timely request for those witnesses should 
be submitted to the trial counsel. The issue as ! 
to whether or not a request once submitted has 
been timely submitted is not easily resolved, 
The Court of Military Appeals in discussing 
that issue has said: 

The touchstone for untimeliness should be whether 

the request is delayed unnecessarily until such a time 


as to interfere with the orderly prosecution of the 
case.” 


In that case the Court of Military Appeals 
noted that the accused’s request was made the 
day before trial and the desired witness was 
apparently in the stockade where the trial was 
held and could have been brought over to testify 
in short order. The denial of the accused’s re- 
quest under these circumstances on the ground 
of untimeliness was held erroneous and to be | 
a denial of a substantial right of the accused. 
The Court also noted that if good cause had 
been shown for the delay, a continuance should 
have been granted to permit the evidence to be 
produced. On the other hand, a Federal Circuit 
Court of Appeals, after noting that the defend- 
ant knew for several months of the whereabouts 
of the requested witness and also when the case 
would come to trial, but failed to present an ap- 
plication for a writ for attendance of the wit- 
ness until the day set for trial, held that the 
request under those circumstances was not 
timely.” It is apparent upon an analysis of the 
two cases that whether an accused’s request is 
timely or not will depend on the circumstances 
of each case. 

In the event of a disagreement between the ff 
trial counsel and the defense counsel as to the 
necessity of the testimony to be given by the re- 
quested defense witness, the defense should com- 
ply with the provisions of paragraph 115a of 
the Manual for Courts-Martial, U.S., 1951, re- 
garding the submission of the matter in writing 
to the convening authority or the court for deci- 
sion. 

Paragraph 115a provides in pertinent part: 


* * * where there is disagreement between the trial 
counsel and the defense counsel as to whether the 


8. United States v. Smith, 13 USCMA 105, 32 CMR 105 (1962). 
9. United States v. Hawkins, 6 USCMA 135, 142, 19 CMR 261, 268 
(1955). 
10. Gibson v. United States, 53 F. 2d 721, 722 (8th Cir. 1931). 
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testimony of a witness so requested would be neces- 
sary, the matter will be referred for decision to the 
convening authority or to the court, according to 
whether the question arises before or after the court 
convenes. A request for the personal appearance 
of a witness referred to the convening authority or 
to the court for decision will be submitted in writing, 
together with a statement, signed by the counsel re- 
questing the witness, containing (1) a synopsis of the 
testimony that it is expected the witness will give, 
(2) full reasons which necessitate the personal ap- 
pearance of the witness, and (3) any other matter 
showing that such expected testimony is necessary 
to the ends of justice. 


The failure of the trial —_ in a disagree- 
ment situation to obtain the requested witness 
where the defense has failed to comply with the 
provisions of paragraph 115a, has been indi- 
cated by the Court of Military Appeals to be non- 
prejudicial." The failure by the defense to com- 
ply ‘with the similar requirements in federal 
criminal court proceedings also inures to the 
detriment of the defendant. A Federal Court of 
Appeals stated that where the record indicates 
no attempted compliance with the rule provid- 
ing for issuance of subpoenas upon motion of 
the indigent defendant, the defendant cannot 
raise the issue of denial of the right to com- 
pulsory process on appeal. A failure to file 
the required affidavit may also result in a fed- 
eral civilian court’s proper refusal to issue the 
desired subpoena.** 

When the request for compulsory process has 
been submitted in accordance with paragraph 
115a, it then becomes a matter for the conven- 
ing authority or court for appropriate disposi- 
tion. If due consideration is to be given the 
request, many factors will have to be weighed 
and considered before any action to obtain the 
requested witnesses is taken or a denial of the 
request given. The outright denial of the re- 
quest without more would indeed be giving little 
attention to an accused’s constitutional right. A 
board of review in speaking on this subject has 
stated that a denial of compulsory process to 
obtain witnesses for the accused, standing alone, 
requires reversal of a conviction. Further an 
accused cannot be forced to present the testi- 
mony of the requested witness by stipulation or 
deposition.*® 

The question arises then whether the accused’s 
request for compulsory process must be hon- 
ored, no matter what the circumstances and re- 
gardless of the burden placed on the prosecution 





ll. United States v. Harvey, 8 USCMA 538, 25 CMR 42 (1957). 
12, Word v. United States, 199 F. 2d 625 (10th Cir. 1952). 

13. Meeks v. United States, 179 F. 2d 319 (9th Cir. 1950). 

14. NCM 58-01699, Mahoney, 27 CMR 898 (1959). 

15. United States v. Thornton, 8 USCMA 446, 24 CMR 256 (1957). 
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or the delay which may result in the trial of the 
case. Inthis regard, it seems generally accepted 
that an accused charged with a criminal offense 
does not have an absolute right to compulsory 
process.'* Although the accused may not have 
an absolute right to compulsory process, his re- 
quest must nevertheless be carefully considered. 
In this respect note the following statement 
made by a Federal Court of Appeals in the case 
of Greenwell v. United States." 


* * * if the accused avers facts which, if true, would 
be relevant to any issue in the case, the requests for 
subpoenas must be granted, unless the averments are 
inherently incredible on their face, or unless the gov- 
ernment shows, either by introducing evidence or from 
matters already of record, that the averments are un- 
true or that the request is otherwise frivolous.” 


It is further generally accepted that in federal 
civilian procedure, a motion addressed to the 
court for the issuance of compulsory process is a 
discretionary matter for the court to deter- 
mine.” Similarly, it would seem that a request 
by the military accused for compulsory process 
is a discretionary matter for the convening au- 
thority or the court-martial to determine.”° The 
Court of Military Appeals in the case of United 
States v. Sweeney * noted in its opinion the fed- 
eral civilian rule as to the request of an accused 
for compulsory process being a discretionary 
matter for the court and concludéd later in its 
opinion that the opinion was “not to be con- 
strued as granting carte blanche authority for 
the issuance of subpoenas in all cases.” 22 A 
Board of Review has held it to be discretionary.** 

Proceeding forward then on the basis that the 
convening authority or the court-martial does 
possess the discretionary authority to deny as 
well as grant the military accused’s request for 
compulsory process, the next question which 
arises is how or by what means should the re- 
quest be determined? The basic test to be ap- 
16. Reistroffer v. United States, 258 F. 2d 379 (8th Cir. 1958), cert. 

denied, 358 U.S. 927 (1959) ; United States v. Zuideveld, 316 F. 2d 

873 (7th Cir. 1963) ; Murdock v. United States, 283 F. 2d 585 (10th 

Cir. 1960) ; United States v. McGaha, 205 F. Supp. 949 (E.D. Tenn. 
1962). 

. 317 F. 2d 103 (D.C. Cir. 1963). 

. Id. at 110. 

. Reistroffer v. United States, supra note 16; Murdock v. United 
States, supra note 16; Flanagan v. United States, 208 F. 2d 841 
(5th Cir. 1962); United States v. McGaha, supra note 16. 

. But note Judge Latimer’s dissent in the case of United States v. 
Thornton, supra note 15, which tends to indicate the contrary is 
true or that such discretion is more limited in military law, 
wherein he states that ‘‘a review of the federal civilian cases dis- 
closes that a judge has wide latitude in granting or denying the 
motion of an indigent defendant to subpoena a witness and I 
would apply that principle in military law.” 

. Supra note 5. 


- Id. at 605, 34 CMR at 385. 
. CM 377832, Batchelor, 19 CMR 452 (1955). 
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plied to the testimony of each requested witness 
is that of materiality and necessity. The Court 
of Military Appeals in the case of United States 
v. DeAngelis * stated that “the testimony of any 
witness requested by the defense must be shown 
to be both material and necessary as a condition 
precedent to the issuance of process to compel 
his attendance.” “> In the absence of a showing 
of materiality or necessity, a denial of the ac- 
cused’s request will not be considered preju- 
dicial.2* Whether a requested witness’s testi- 
mony is both material and necessary is a ques- 
tion to be determined by the particular facts of 
the individual case.’ 

Denials of an accused’s request for a witness 
as sustained by both federal and military appel- 
late courts in their decisions have been based 
on varying grounds under the material and nec- 
essary test. The expected testimony of the wit- 
ness or witnesses requested by the defense to 
be considered material and necessary, (1) must 
be relevant and admissable; ** (2) may not be 
merely cumulative testimony ; 7° (3) may not be 
incompetent hearsay or opinion testimony; ® 
(4) should be related to the issues and not so 
farfetched as to have no probative value; * (5) 
may not be for impeachment purposes; *? and 
(6) the averments of the expected testimony 
may not be inherently incredible on their face.* 
A request for witnesses or evidence which is 
voluminous in nature, in the absence of a show- 
ing of materiality or necessity or prejudice to 
the accused, may be properly denied.“ In addi- 
tion, a Federal Court of Appeals has held that 
where it has been ascertained that the requested 
defense witness would, if called, claim the Fifth 
Amendment, the request was properly denied by 
the lower court.* An examination of the vari- 
ous cases in which the denial of an accused’s 


24. 3 USCMA 298, 12 CMR 54 (1953); see also United States v. 
Thornton, supra note 15, and ACM 10050, Graalum, 19 CMR 667, 
682 (1955). 

. United States v. DeAngelis, supra note 24 at 302, 12 CMR at 58. 

. Batchelor, supra note 23. 

. United States v. Harvey, supra note 11. 

. Ibid. 

. Flanagan v. United States, supra note 19; United States v. 
Vigneault, 3 USCMA 247, 12 CMR 3 (1953). 

. Graalum, supra note 24. 

. Ibid. 

. Flanagan v. United States, supra note 19. 

. Greenwell v. United States, supra note 17. 

. See United States v. Batchelor, supra note 23. In this case the 
denial of a defense request to the investigating officer for hun- 
dreds of government files, newspapers, and periodical articles, 
broadcasts, speeches, and testimony of numerous persons was held 
not to be prejudicial under the circumstances; United States v. 
Zuideveld, supra note 16. In this case the denial of a def 





request for compulsory process has been sus. 
tained or held proper, indicates that the same ’ 
testimony or evidence if proffered by the prose. | 
cution would be equally unacceptable. 

In making the determination as to whether 
the requested witness’ testimony or the evidence | 
is material and necessary thus requiring that 
the request be honored, the Court of Military 7 
Appeals has set forth one other guideline which 
should be considered. In the case of United | 
States v. Thornton,** the Court held that it was 
prejudicial error to refuse to subpoena a de. | 
fense witness whose expected testimony went 
“to the core of the accused’s defense.” ** This 
criterion has been further amplified by the! 
Court of Military Appeals in the recent case 
of United States v. Sweeney. In that case 
the Court held the expected testimony of two | 
witnesses to the effect that during the period | 
the accused was alleged to have stolen money 
from the ship’s store, other unauthorized per- 
sons could have gained accéss to the merchan- 
dise, did not go to the core of the accused’s 
defense. However, the personal testimony of | 
two other witnesses, one a rear admiral and © 
the other a lieutenant, who were requested by | 
the accused and whose testimony was to be as | 
to the character and reputation of the accused, | 
was held to go to the core of the accused’s de- | 
fense where the accused defended on the ground | 
of good character and reputation in the face of | 
testimony by an alleged co-conspirator who tes- | 
tified under the letter of immunity and whose 
own character was severely impeached. The 
Court also noted in that case that evidence of | 
good character and military proficiency is | 
admissible on the merits. ; 

In view of the rule that the granting or deny- 
ing of an accused’s request for compulsory 
process is discretionary with the federal court, [ 
the action thereon will not be reviewed without 
a showing of clear abuse.*® Abuse of discretion ff 
as to a military accused’s request for compul- 
sory process has also been held as a ground for 
appellate review of a determination of the 
request.” 

From the foregoing, it may be seen that the 
accused’s right to compulsory process is a sub- 
stantial right, the determination of which is not 
easily made. Each request of an accused for 
compulsory process must be examined and 
weighed upon the circumstances under which 
it is made. 





request for subpoena of approximately 420 witnesses listed as 
coming from most of the states and some foreign countries at 
government expense made on the first day of trial was held not 
to be an abuse of the discretion of the court. 

35. Murdock v. United States, supra note 16. 
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. Supra note 15. 

. Id. at 450, 24 CMR at 260. 

. Supra note 5. 

. Gibson v. United States, supra note 10. 

. United States v. Thornton, supra note 15. 





ecused’s 

nony of | 
ral and | 
sted by | 
to be as | 


accused, 


ed’s de- | 
ground | 
: face of | 
who tes- | 
1 whose | 


d. The 


lence of | 


ency is|) for not more than 60 days leave, and the entire 


or deny- 
\pulsory 
al court, 
without 


scretion ) 
compul- | 
yund for Ff 
of the § 


that the 
is a sub- 
ch is not 
used for 
1ed and 
r which 


INCOME TAXES FOLLOWING SEPARATION 
OR RETIREMENT FROM ACTIVE DUTY 


J. O. ROLFSON, ESQ.* 


S IN LIFE generally, where there is al- 
ways a question of what comes next, there 
are questions in the minds of many active duty 
personnel as to what happens tax-wise after 
separation or retirement from active duty. 
This article will not go into detail concerning the 
events which lead up to and result in separation 
or retirement from active service, but they will 
be referred to briefly in explaining the Federal 
income tax problems. 


SEPARATION WITHOUT RETIREMENT 


VOLUNTARY 


Many servicemen are separated from active 
duty without being entitled to immediate retire- 
ment pay. Some of these separations, e.g., ex- 
piration of enlistment, resignations of regular 
officers, completion of obligated service by re- 
servists, etc., do not entitle the members to any 
extraordinary lump sum payments to cause 
special income tax problems. They are paid 
through the date of separation, plus a lump-sum 


amount is included in wages earned for the 
year. Payments for lump-sum leave are in- 
cluded with other wages for the month of sep- 


) aration and Federal income taxes are withheld 


from the aggregate amount paid. 


INVOLUNTARY SEPARATION—DISABILITY 


Frequently a member incurs a physical dis- 
ability which makes him unqualified to continue 
to perform the duties of his rank or rating but 
which is insufficient to qualify him for disability 
retired pay. Upon being separated from active 
service and the Navy, he becomes entitled, in 
addition to pay through the last day of service 
plus accrued leave, to a lump-sum called “dis- 
*Mr. Rolfson is the Head of the Income Tax Branch of the Office of 
the Judge Advocate General. He received his LL.B. from the George 
Washington University in 1957 and is a member of the Bar of the 
District of Columbia. Mr. Rolfson also holds the B.C.S. and the 
M.C.S. degrees in Accounting and has a wide and varied experience 


in the Federal and State tax field. He is a Commander in the 
Naval Reserve. 





ability severance pay.” * The entire amount of 
his disability severance pay is excluded from 
gross income for Federal income tax purposes. 
A member who is involuntarily separated with 
disability severance pay does not, thereby, ac- 
quire a “sick pay” status with respect to income 
earned during future employment. Many of 
these people apply for Veterans Administration 
benefits, hoéwever, and some of them are 
awarded tax-free disability compensation on the 
basis of the service-incurred disability. 


INVOLUNTARY SEPARATION—NONDISABILITY 


Each year a number of regular officers find 
that for various reasons not involving disabil- 
ity, such as failure of selection * or unsatisfac- 
tory performance of duty® they are involun- 
tarily discharged and paid a large, fully taxable 
lump-sum called “severance pay” in addition to 
regular pay through date of discharge and ac- 
crued leave. The lump-sum is equal to two 
months’ basic pay for each year of service and 
is limited to two years’ basic pay. 

Similarly, a member of a reserve component 
who is involuntarily released from active duty 
after 5 years of continuous active service (ex- 
cept for breaks in service of not more than 30 
days) may be entitled to taxable lump-sum read- 
justment pay on the basis of two months’ basic 
pay for each year of active service.t The max- 
imum amount may not exceed two years’ basic 
pay or $15,000, whichever amount is the lesser. 

In previous years these lump sums created an 
unfavorable Federal income tax picture because 
the individuals involved frequently found them- 
selves paying income taxes at higher rates than 
usual. 

That tax problem is past now. The Revenue 
Act of 1964 amended sections 1301-5 of the 
Code*® to provide for income averaging rules 


1. 10 U.S.C. § 1212. 

2. 10 U.S.C. § 6382-3. 

3. 10 U.S.C. § 6384. 

4. 50 U.S.C. § 1016(a). 

5. All references to the “Code” are to the Internal Revenue Code of 
1954, as amended, Title 26, United States Code. 
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where “averageable income” exceeds $3,000. 
These rules are designed to ease the tax bite for 
taxpayers having unusual fluctuations of in- 
come. The computation must include an aver- 
aging of taxable income for the 4 preceding tax 
years; it will be made on a Schedule “G”, Form 
1040; and the tax is paid on the current year’s 
return. Returns for previous years are not 
amended or revised in any way to accomplish 
the averaging. 

Reservists who received readjustment pay 
and later serve on active duty and qualify for 
retirement on the basis of 20 years of active 
service may receive retired pay subject to an 
immediate deduction equal to 75% of the re- 
adjustment pay, without interest. Note that 
this does not apply to reservists who qualify for 
nonregular retirement pay at age 60 on the 
basis of completion of 20 years of active and 
inactive service. 

The receipt of lump-sum severance pay by 
Regular Navy officers does not deprive them of 
any retirement benefits from the United States, 
except that there must be deducted from each 
retirement payment the amount attributable to 
the service for which severance pay was paid 
until the amount deducted equals the lump-sum. 

If these people elected to take a reduced 
amount of retired pay in order to provide a 
Retired Serviceman’s Family Protection Plan 
annuity for surviving widows and children, a 
question exists as to the precedence of this re- 
duction and deductions made on account of pre- 
viously received readjustment or severance pay 
lump sums.* The question of precedence has 
yet to be decided by the Comptroller General of 
the United States. After his decision it may 
develop that further questions will be presented 
to the Internal Revenue Service. For example, 
will the portions of lump-sums deducted from 
retired pay constitute nonentitlement to pay so 
as to be excluded from gross income or will they 
require the member to itemize deductions in 
order to obtain any income tax benefit? The 
Internal Revenue Service has been contacting 
the military and naval services because it pres- 
ently has this particular question under consid- 
eration. Another complication results from the 
fact that proposed legislation to revise the tax- 
ability of RSFPP may shed an entirely different 
light on the subject—but more will be said about 
this later. 





6. The Retired Serviceman’s Family Protection Plan (RSFPP) was 
thoroughly discussed, under its former name “Uniformed Serv- 
ices Contingency Option Act”, in Volume XV, No. 2, JAG 
JOURNAL (March 1961). 
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RETIREMENT 


NONDISABILITY FOR AGE OR YEARS OF SERVICE | 


Retired pay (if retired for reasons other than 
physical disability resulting from active serv. | 
ice), retainer pay, and retired pay of enlisted 
members transferred from the Fleet Reserve to 
the retired list for reasons other than physical 
disability resulting from active service, is tax. 
able in full and subject to withholding of Federal 
(but not State) income taxes. In some cases 
physical defects are noted but found neither to be 
disabling nor to disqualify a member from the 
performance of his duties, and the awarded non- 
disability retired pay is then fully taxable.’ 
Navy and Marine Corps officers not recom. 
mended for continuation on the active list under 
the so-called “Hump Act” receive a taxable} 
lump-sum payment of $2,000, which lump-sum 
has not been found to cause severe income tax 
problems. Ks 

DISABILITY RETIREMENT 


In general, a member who, while entitled to | 
basic pay, incurs a physical disability of sufi- | 
cient severity to render him unfit to perform the 
duties of his rank or rating, is eligible for trans- 
fer to a disability retired list with pay, provided 
he has the requisite amount of years of active 
service or a large enough percentage of disabil- 
ity. In this connection, during a period of na- 
tional emergency, as has existed since December 
1950, a disability of at least 30% is required, 
unless the member has performed 20 years of 
active service.’ 

A member may be transferred directly to the 
Permanent Disability Retired List (PDRL), but 
more often he is transferred to the Temporary 
Disability Retired List (TDRL) where he may 
remain for a period not to exceed 5 years. He 
will be examined periodically while on the 
TDRL, and at any time during, or at the termi- 
nation of, the five year period, may be found fit 
for duty,‘ transferred to the PDRL, separated 
from the naval service and paid the disability 
severance pay discussed earlier, or be medically 
or administratively discharged from the naval 
service. 

Disability retired pay is computed by multi- 
plying the rate of a member’s basic pay by either 
the percentage of his disability or the sum of his 
years of active service times 214%. A member 
is entitled to elect the method of computation 
which will provide the greater amount. While 





7. 10 U.S.C. § 1201. 
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a member is on the TDRL, a minimum of 50% of 
his basic pay is payable to him, regardless of his 
percentage of disability or number of years of 
service. A provision in 37 U.S.C. 115 formerly 
granted a flat 75% of active duty pay he was re- 
ceiving to a member who retired after having 
served in World Wars I and II, but that provision 
of law has now been repealed. 


TEMPORARY DISABILITY RETIRED LIST 


If a member has received a 30% disability 
rating and has accumulated eleven years of ac- 
tive service, his basic pay multipliers would be 
30% based upon his disability and 2714 % based 
upon his years of service. A tax problem arises 
in the matter of deciding which method of com- 
putation to elect, even though retired pay will 
be 50% of basic pay in either instance. Because 
of a revenue ruling, a member would exclude 
from gross income the entire 50% of basic pay 
if he were to elect to receive retired pay on the 
basis of percentage of disability, but could ex- 
clude only 30% of basic pay (not 30% of retired 
pay) if, for some reason, he were to elect to re- 
ceive retired pay on the basis of years of active 
service.® 

Let us suppose a member has received a 10% 
disability rating and accumulated 24 years of 
active service. His retired pay when computed 
on the basis of the 10% disability rating would 
amount to a minimum of 50% of basic pay while 
he remained on the TDRL, and all of this pay 
would be excluded from gross income for Fed- 
eral income tax purposes. He would not receive 
a Form W-2 withholding statement, for such re- 
tirement pay would not be reportable as wages 
or income. If, however, the member’s retired 
pay were computed on the basis of his accumu- 
lated 24 years of active service he would be en- 
titled to receive 60% of his basic pay as retired 
pay. What amount of this 60% can be excluded 
from gross income? Is the 50% tax-free mini- 
mum “locked in’, that is to say, is the member 
irrevocably entitled to it, or can he exclude only 
10% of basic pay? The Internal Revenue De- 
partment has ruled that he can exclude only 
10%. In many instances this ruling might not 
adversely effect the member’s tax situation, be- 
cause “sick pay” and the retirement income 
credit could greatly reduce or even eliminate the 
tax bite. However, such would not be the case if 
the retired member were to lose his “sick pay” 
exclusion due to his being employed by the Fed- 
eral Government or having earned income or 


| social security benefits large enough to eliminate 





8. 26 U.S.C. § 104(a) (4), as limited by 10 U.S.C. § 1403. 


~ 


the retirement income credit. More will be said 
about these matters later. 


PERMANENT DISABILITY RETIRED LIST 


PDRL disability retired pay is also computed 
by multiplying the rate of a member’s basic pay 
by either the percentage of his disability or the 
sum of his years of active service times 214%. 
An exception arises in the case of a member re- 
tired after having served in World I and II, as 
discussed earlier. A second exception arises in 
the case of a member who retired prior to the 
enactment of the Career Compensation Act of 
1949. Such a member was entitled to receive 
75% of his base pay as disability retired pay, all 
of which was tax-exempt. Under the 1949 Act, 
a member so retired could elect to have his re- 
tired pay recomputed on the basis of his accumu- 
lated years of service times 214% times basic 
pay, which-recomputation would sometimes re- 
sult in an amount greater than the amount com- 
puted by the old base pay method. 

As in the case of TDRL retired pay, PDRL 
retired pay computed on the basis of percentage 
of disability times rate of basic pay is totally 
tax-exempt. Note, however, that the 50% basic 
pay minimum which applies to members on the 
temporary list does not apply when the member 
is transferred to the permanent list. Retired 
pay computed on the basis of accumulated years 
of active service is also excluded from gross 
income in an amount equal to basic pay mul- 
tiplied by percentage of disability. 

The foregoing are illustrated by the following 
examples: If a member’s percentage of disabil- 
ity is 60%, and his accumulated active years 
of service equals 22 years (22 years times 
214% =55%), he should elect to receive the 
greater retired pay based upon the 60% dis- 
ability, for his pay would then be entirely tax 
free. On the other hand, a member with 30 
years of accumulated active service and a 10% 
disability rating should elect to receive 75% of 
basic pay based upon years of service (30 years 
times 214% =75%). He could exclude 10% of 
basic pay because of his disability rating. The 
Navy Finance Center computes this disability 
exclusion for members and does not withhold 
taxes therefrom or report the amount as wages 
on Form W-2 withholding tax statements. The 
excess is included in “wages” subject to with- 
holding, but the retired member, as on the 
TDRL, may find some tax relief in the “sick 
pay” and retirement income credit provisions. 

The nice thing about this percentage exclu- 
sion is that it does not terminate at “retirement 
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age” as does “sick pay” which will be discussed 
later. Both exclusions, however, are slated for 
close review by the Treasury and the Congress. 


POST RETIREMENT 


Various post retirement factors can reduce or 
eliminate Federal income taxes. 


RETIRED SERVICEMAN’S FAMILY PROTECTION PLAN 


A member who has a valid RSFPP election 
in force at retirement thereby receives a re- 
duced amount of retired pay. Under present 
Internal Revenue Service rulings he gets no 
income tax exclusion for the amount by which 
his retired pay is reduced, but the aggregate 
of reductions constitutes recoverable annuity 
“cost” to his survivors. The entire “present 
worth” is included in a deceased retired mem- 
ber’s estate, frequently at the cost of heavy 
state inheritance taxes and occasionally Federal 
estate taxes.°® 

The rulings were appealed in 1961 and met 
with a flat refusal. They were again appealed 
in 1962 and this resulted in promises by the 
Internal Revenue Service and the United States 
Treasury Department to fully support legisla- 
tion to remedy the harsh tax burden imposed 
upon the serviceman’s self and survivor retire- 
ment plan. 

Subsequently the Treasury Department and 
Internal Revenue Service augmented DOD Leg- 
islative Proposal 88-50 to equate the Federal 
income and estate tax burden of the RSFPP to 
private and other governmental plans. They 
even provided transitional rules designed to 
make living retired members and surviving 
widows (and children) “whole”, tax-wise, with- 
out the need for filing hundreds of thousands of 
refund claims. Not everyone can be made 
whole, such as the case in which a retired mem- 
ber was formerly employed at a large salary 
which put him in high Federal and state income 
tax brackets, and now is fully retired and in the 
low tax brackets. 

The legislative item, which was transmitted 
to the 88th Congress on 8 April 1964, provided 
that the retired member and his survivor would 
each include in gross income only the amount 
each received. In nondisability cases the re- 
tired member would have included only his re- 
duced retired pay in gross income, and his widow 
would have reported the amount she received. 
The widow of a disability retired member would 
have been entitled to exclude her annuity in the 





9. Supra note 6. 
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same proportion that her husband’s retired pay 
had been excluded. The “present worth” at a 
retired member’s death would have been ex- 
cluded from his gross estate as being attributa- 
ble to the Government’s contribution. The @ 
transitional rules were designed to enable re. | 
tired members to recover amounts previously de- 
ducted from their retired pay. If death inter- 
vened before full recovery was made, the widows 
would have been entitled to the remainder. As 
it stands today, the proposal is slated for early 
introduction in the 89th Congress in 1965. 


VETERANS ADMINISTRATION COMPENSATION 


Many retired servicemen qualify for Veterans 
Administration disability compensation and 
elect to waive an equal amount of retired pay in 
order to receive the tax-free compensation. 
This neatly reduces taxable nondisability retired | 
pay. It has no effect upon disability retired pay § 
computed solely on percentage of disability but 
runs into a snag when disability retired pay com- 
puted on years of service is only partly excluda- 
ble on percentage of disability. The Internal 
Revenue Service holds that the waiver applies | 
first to the tax-free portion, then to the taxable 
part. It goes without saying that a member 
would elect to receive Veterans Administration 
compensation in lieu of all of his retired pay if 
the former were greater. 


SICK PAY 


A “sick pay” exclusion is available where dis- 
ability retired pay received on the basis of 214% 
of basic pay for each year of service exceeds that 
excluded on percentage of disability. We call 
the excess “continued wages” for “sick pay” 
exclusion computations. The exclusion termi- 
nates at “retirement age”, set out below, and 
does not apply unless disability retirement pay 
is attributable to a physical disability resulting 
from active service as distinguished from in line ¥ 
of duty. Many members are retired from the 
Fleet Reserve because of a nonservice physical 
disability, incurred in line of duty, but not re- 
sulting from active service. The exclusion also 
does not apply to nondisability retired pay even 
though the retired member is sick or hospital- 
ized. 

“Retirement age” is attained at the time when 
service would have been completed had a mem- 
ber continued on active duty, or the age, as indi- 
cated in the following tables: 


Navy and Marine Corps: 

Enlisted: 30 years service regardless of age. 

Warrant Officers, Male: 30 years service or age 62. 
with 20 years service, whichever is earlier. 
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Warrant Officers, Female: 30 years service or age 55 
with 20 years service, whichever is earlier. 

Commissioned Officers, Male: 40 years service or age 
62,° whichever is earlier. 

Commissioned Officers, Nurses: 

30 years service or age 55, whichever is earlier, for 
Lieutenant Commanders and above at time of re- 
tirement for disability. 

20 years service or age 50, whichever is later, for 
below Lieutenant Commander at time of retirement 
for disability. 

Commissioned Officers, Others, Female: 30 years serv- 
ice or age 55, whichever is earlier, for Commanders 
and above, at time of retirement for disability; age 
50 for below Commander. 


Under current income tax law the exclusion 
of retired pay is limited to a weekly rate of $75 
or the first 30 days, with a 7-day waiting period 
unless hospitalized before attaining “retirement 
age,” if a member retires while performing ac- 
tive duty, and $100 per week thereafter. An 
extra computation is required if a member be- 
comes absent from active duty on account of 
injury or sickness and is retired during the first 
30 days of absence without returning to active 
duty. 

The reason for this is that under 1964 rules no 
portion of wages continued by an employer dur- 
ing the first 30 days of absence is excludable as 
“sick pay” if the amount paid an employee ex- 
ceeds 75% of his regular weekly rate of wages. 
Active duty pay, being 100% of regular wages, 
does not qualify for a sick pay exclusion during 
the first 30 days of a period of absence on account 
of sickness or injury. But a combination of ac- 
tive duty pay and the excess of disability retired 
pay over the percentage-of-disability exclusion 
must be added together and compared with the 
regular weekly rate of pay. If the total exceeds 
75%, no exclusion is available for the first 30 
days. 

RETIREMENT INCOME CREDIT 


Another tax benefit flowing from taxable re- 
tired pay is a retirement income credit which is 
available if a taxpayer received earned income 
of more than $600 in each of any 10 years prior 
to the current year. The maximum credit is 
equal to 17% of retirement income of $1,524 in 
1964. It varies with changes in income tax rates 
and rate of Social Security benefits. The magic 
of the $1,524 figure is that it is equal to the high- 
est rate of Social Security benefits for a worker. 

Retired servicemen get a break in that they 
need not wait until age 65 to get the credit. 
10. Except that for naval officers below the rank of Fleet Admiral who 

are retired for physical disability after the first day of the month 


following the month in which they have reached age 62, the age 
factor is 64. 





People retired under public retirement systems, 
such as the Navy’s, become eligible for the 
credit immediately upon retirement, while 
others do not qualify until 65 or older. 

In common with all other retired taxpayers, 
however, a retired member’s credit is reduced 
or even eliminated because of the receipt of 
Social Security benefits, nontaxable pensions 
such as the Veterans Administration Spanish 
American War nondisability pension, or earned 
income in excess of $900 if under 62, (one-half 
of the excess between $1,200 and $1,700 and 
all in excess of $1,700 if 62 but not yet 72). 
Veterans Administration disability compensa- 
tion does not reduce the credit. 

A special rule has been provided in the 1964 
Revenue Act whereby it is possible for married 
taxpayers, both of whom are 65 or older, in 
common law states to compute the credit on a 
maximum $2,286 retirement income, subject to 
the reductions described above. Where each 
spouse is qualified in his and her own right, 
however, each would compute the credit sep- 
arately on a maximum of $1,524 each. Resi- 
dents of community property states continue to 
have an advantage in that each may claim the 
credit on community income. 


DUAL COMPENSATION ACT 


New employment opportunities were opened 
for retired Regular officers by the Dual Com- 
pensation Act.1 This act permits them to hold 
civilian office in any branch or instrumentality 
of the Government of the United States subject, 
with a number of exceptions, to a reduction 
of retired pay to an annual rate equal to the 
first $2,000 of such pay plus one-half of the 
remainder. 

The receipt of Federal civilian pay automati- 
cally deprives a physical disability retired mem- 
ber of the “sick pay” exclusion from retired pay 
and undoubtedly will, in most cases, raise the 
earned income factor high enough to eliminate 
any retirement income credit. 

Questions exist as to the effect of waivers of 
retired pay in favor of Veterans Administration 
compensation and reductions for RSFPP on the 
computation of reduced retired pay under the 
Dual Compensation Act. The Comptroller Gen- 
eral has held ** that a waiver of retired pay in 
favor of Veterans Administration compensa- 
tion in effect reduces the amount of legally 
awarded retired pay under former dual com- 
pensation laws. Possibly this will hold true 


11. Act 19 August 1964, Public Law 88-448, 78 Stat. 484. 
12. 36 Decs. Comp. Gen. 799 (1957). 
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under the new law with the effect that a smaller 
dual compensation reduction will be required. 

The taxability of the remaining retired pay 
raises interesting questions where disability re- 
tired pay computed on the basis of years of 
service is only partially excluded on the basis 
of percentage of disability. Under a 1950 
ruling ** the Internal Revenue Service held that 
a waiver of partially exempt disability retired 
pay in favor of nontaxable Veterans Adminis- 
tration compensation applies first to the non- 
taxable portion. The reason given for this rul- 
ing is that “a further exemption from income 
tax must be supported by an express statutory 
provision.” It is generally understood that the 
foregoing does not prevent a reduction in the 
taxable part after the nontaxable portion has 
been exhausted. 

Under this theory, isn’t it reasonable to as- 
sume, since retired pay is reduced under the 
Dual Compensation Act in order to realize 
taxable wages, that the reduction in retired pay 
will apply first to the taxable portion? Don’t 
raise your hopes too high. In the case of a 
waiver of disability retired pay under former 
dual compensation laws, it has been held that 
a member employed by the United States Gov- 
ernment may exclude his reduced retired pay 
in the same proportion that his total retired pay 
is excludable.** 


NONRESIDENT ALIENS 


Our Filipino servicemen have special income 
tax problems after retirement. Their story is 
far too long to go into much detail, but suffice 
it to say that if during his career one became a 
United States citizen he is taxable as such after 
retirement. He may file a joint return with his 
wife if she is a citizen or resident of the United 
States, but not if she is a nonresident at any 
time during the year. He may claim exemp- 
tions for his children if they are United States 
residents or citizens. If they are nonresident 
aliens he may claim their exemptions only if 
the children are residents of Canada, Mexico 
or the Republic of Panama, or they are resi- 
dents of the Republic of the Philippines and 
were born or adopted therein prior to 1 Janu- 
ary 1956 while the taxpayer was a member of 
the Armed Forces. 

Until recently a naturalized alien lost his 
United States citizenship by returning to the 
country of his birth and remaining there for a 
period of years. On 18 May 1964, however, the 
Supreme Court of the United States held in the 


13. Rev. Rul. 54-88, Cum. Bull, 1954-1, 241. 
14, Rev. Rul. 55-155, Cum. Bull. 1954-1, 245. 
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case of Angelika L. Schneider v. Dean Rusk % 

that in living abroad a naturalized citizen does 

not thereby lose his citizenship. Some of our 
retired naturalized citizens may be affected by 

this decision and the matter is under considera. 

tion by the Internal Revenue Service and the | 
Navy Department. 

Married nonresident alien retired members 
who are domiciled in a community property 
country have a happy tax situation in that each 
spouse may file a return on one-half of the tax- 
able income. The taxable military retired pay 
of a nonresident alien is based upon the amount 
of his service in the United States. If he served 
4 years out of 20 years of total service in the | 
United States only 4/20ths, or 20% of his other- 
wise taxable retired pay would be included in 
his gross income from sources within the United 
States. The details of this computation are han- | 
dled by the Navy Finance Center in Cleveland. 
NONRECOGNITION OF GAIN ON SALE OF HOME— 


GENERAL 


While the subject does not directly affect re- | 
tired pay, retired personnel do frequently sell | 
their principal residences bought and paid for 
with their service pay and buy a new one more 
suitable to their needs. Any loss sustained on | 
the sale of the personal residence is not deducti- 
ble, but nonrecognition rules may apply to the 
gain. : 
If the new house costs more than the amount | 
realized on the sale of the old principal resi- 
dence, the tax on the gain may be postponed. 
This is done by reducing the cost basis of the 
new principal residence by the profit excluded | 
from gross income on sale of the old one. Ex- 
penses of “fixing-up” the old house help in re- 
ducing taxable profit if the work is done during 
the 90-day period ending on the date of the sales 
contract and paid for not later than 30 days 
after the sale. : 

The new principal residence must be pur- [ 
chased and occupied within one year before or 
after the sale of the old one, except that the [ 
after period is extended to 18 months if a tax- | 
payer builds or contracts for a new home which 
is under construction within 12 months and is 
physically occupied within 18 months. Some 
retired members may have sold their old prin- 
cipal residences while on active duty, at which 
time they had up to four years within which 
to acquire a new one. That four-year period is 
cut-off upon retirement, however, and the re- 


(Continued on Page 50) — 





15. 377 U.S. 163 (1964). 
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CUSTOMS IN PRESENT DAY 
COURT-MARTIAL PRACTICE 


MAJOR DANIEL F. McCONNELL, USMC* 


Now these are laws of the Navy, 
Unwritten and varied they be; 
And he that is wise will observe them, 
Going down in his ship to the sea ;— 
‘ CAPTAIN Hopwoop 
R.N. 


Contrary to federal criminal law, the mili- 
tary law has an unwritten or common law of 
crimes. ‘The Manual for Courts-Martial, 1951, 
makes reference to “customs” in the sense of 
guidance of conduct at least eight times. Un- 
like the Manual for Courts-Martial, 1949, effort 
is even made in the newer Manual to define the 
word “custom”. 


In its legal sense the word “custom” imports some- 
thing more than a method of procedure or mode of 
conduct or behavior which is merely of frequent or 
usual occurrence. Custom arises out of long estab- 
lished practices which by common consent have at- 
tained the force of law in the military or other com- 
munity affected by them. There is no such thing 
as a custom which is contrary to existing law or regu- 
lation.* 





*Major Daniel F. McConnell, USMC, received his LL.B. degree 
from the University of Indiana in 1954. He is admitted to 
practice before the Supreme Court of the State of Indiana, Fed- 
eral District Courts for the Northern District of Indiana, the 
Supreme Court of the United States, the United States Court of 
Military Appeals, and the Court of Claims of the United States. 
For the past two years he has been serving as an Appellate Gov- 
ernment Counsel in the Office of the Judge Advocate General of 
the Navy and prior to that was Chief, Trial Counsel Section, 
3rd Marine Division Legal Office. 

. There are no common law offenses under the law of the United 
States. United States v. Dietrich, 126 F. 676 (C.C.D. Nebr. 
1904); United States v. Martin, 176 Fed. 110 (D.C.N.D. Iowa 
1910). In fact there is no “Federal Common Law”, Erie v. 
Tompkins, 304 U.S. 64 (1938). 

. & Para. 28a(3), p. 31—where an offense arises out of custom 
having the effect of law, words importing criminality should 
be used. 

. Para. 88e(1), p. 150—a part of a sentence should not be 
suspended if it would be contrary to the customs of the serv- 
ice to execute the portion of the sentence that remain un- 
suspended. 

- Para. 125, p. 205—Courts-martial shall not impose any punish 


A formal] discussion in the Manual of “breach 
of custom” as a disorder or neglect probably 
grew out of old Navy practice. The Navy has 
for a long time been familiar with customary 
offenses and Naval Courts and Boards refers to 
customs as a source of “unwritten law” or as 
having the force of Navy “common law”.® 

Unwritten law tends to merge into statutes, 
or, as in the case of the military, into written 
regulations. One would suppose that the vol- 
umes and volumes of regulations currently in 
effect would have eliminated the need to depend 
upon custom, but this is not the case. 

Offenses defined by custom continue to arise. 
For example, in 1963, a Navy board of review 
was called upon to decide whether the govern- 
ment’s proof had established the custom of the 
Naval Service that officers must not fraternize 
with enlisted men on terms of military equality.” 
Furthermore, the Court of Military Appeals 

(USCMA) in 1961 indicated that an honest be- 
lief that the custom of “scrounging” or “cum- 
shaw” was legal could raise a defensive issue re- 
quiring an instruction on mistake.* The dissent 
in another USCMA case shows the opinion, of 
one judge at least, that the accused’s testimony 
upon the custom of scrounging could impugn a 
plea of guilty.® 

Boards of review have frequently referred to 
military custom in decisions since 1951. Hold- 
ings at this level of review have been, for ex- 
ample, that an “Officer of the Day is not author- 
ized to make a search merely by ‘military cus- 
tom;’” but a “customary” search was ap- 
proved because “customs of the service” would 
certainly authorize the staff judge advocate to 
conduct or permit a search of his own office.’ 
Parenthetically, in United States v. Brown,” a 
USCMA case, the dissent would have authorized 





ment not sanctioned by the custom of the service . . .” 
. Para. 143a, p. 258—referring to official records required to be 
kept by custom. 

e. Para, 147, p. 274—judicial notice of military custom authorized. 

f. Para. 152, p. 289—reference made to customary searches. 

g. Para, 213a, p. 382—wherein Article 134 is made applicable to 
offenses based upon breach of military custom. 

h. Append. 8a, p. 504—The oath to be administered to court 
members and the law officer refers to “the custom of war in 
like cases”. 

3. Para, 213a, p. 382, MCM, 1951. 





4. Legal and Legislative Basis, Manual for Courts-Martial, p. 293. 
5. Naval Courts and Boards, 1937, § 5d. 
6. Winthrop’s Military Law and Precedents, 2d Ed., p. 41-42. 
7. Jackson, NCM 62 01648, (1963) (unpublished). See in this same 
connection NCM 278, Free, 14 CMR 466 (1953). 
8. United States v. Pitts, 12 USCMA 106, 30 CMR 106 (1961). 
9. United States v. Miles, 11 USCMA 622, 29 CMR 438 (1960). 
10. ACM 4351, Gosnell, 3 CMR 646 (1952). 
11. CM 354858, Rhodes, 8 CMR 336, (1952), aff’d. 3 USCMA 73, 11 
CMR 73 (1953). 
12. 10 USCMA 482, 28 CMR 48 (1959). 
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the “customary” search of a truck, some un- 
known occupant of which was suspected by a 
commanding officer of carrying narcotics. The 
USCMA reversed the conviction because “‘prob- 
able cause” for the search was lacking. The 
majority gave no consideration to a “customary 
search”. 

A board of review has examined “the appli- 
cable law including customs of the service”, in 
order to uphold the authority of an ‘officer of the 
day’, as such, to order enlisted personnel into 
confinement.** 

Judicial notice has been taken with the ap- 
proval of USCMA of the “common knowledge 
in the Army . . . that medical men are always 
attached to units such as machine gun platoons 
when these units are going into combat.” ™* 
Judicial notice was taken of the “customary 
duties and responsibilities of aircraft control 
and warning operators.” ** The allegation that 
the accused “did wrongfully go to sleep on duty 
as ‘the’ base telephone operator” adequately 
charged a simple neglect under Article 134. 
In this case the board said that it recognized 
“the vital function performed by the telephone 
communications system on any active military 
base” and “that the night operator must of ne- 
cessity be in a conscious state in order to per- 
form the duties of such a position.” 

A board of review has held that male person- 
nel were not prohibited by custom from being in 
a WAF (Woman’s Air Force) Day Room at 0300 
hours.” A custom of the service was not vio- 
lated because an accused failed “to remove a 
female guest from the post until 0505 hours.” ** 
The board held this did not constitute an offense 
in violation of military custom because female 
guests are frequently permitted on military 
posts and may be permitted to spend the night. 
In dicta the board observed that failure to re- 
move a female guest from men’s quarters or 
barracks would constitute breach of a long 
standing custom of the service. Based in part 
upon this dicta, a Coast Guard decision * held 
that having a woman in the CPO quarters after 
midnight was a breach of a long standing custom 
of the service. The General Counsel said: 


. . . the service way of life does not allow the men 


- ACM 9393, Jones, 17 CMR 904 (1954). 

- United States v. Cook, 2 USCMA 223, 8 CMR 23 (1953). 

-, ACM S-15841, Harris, 25 CMR 766 (1957). 

. ACM S-15064, Thompson, 24 CMR 807, 809 (1957), pet’n den. 
24 CMR 311 (1957). 

. ACM 7232, Smart, 12 CMR 826 (1953). 

. CM 366065, Hibbard, 12 CMR 492 (1953). 

. CGCMS 21293, Cole, 30 CMR 755 (1961). 
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who occupy these quarters the privilege of having 
female guests in the quarters and most assuredly not 
at midnight.” 


Pertaining to sentencing it has been observed 
that “by the custom of the service” punishment 
for an offense in a particular case could not ex. 
ceed confinement and forfeitures for four 
months.” In an early Navy case it was ob- 
served that it was contrary to the customs of the 
naval service to restore a member to duty whilea 
total forfeiture of pay and allowances is in 
effect.” 

“Customs” were important to our predeces- 
sors in the uniformed services in “The Old 
Corps” or the “Old Navy.” 7% As it appears 
from the frequent references to “custom” in the 
Manual for Courts-Martial, 1951, the same sort 
of dependence is to be the modern rule. Re. 
ported cases give every reason to believe that 
“custom” will continue to define offenses. It is 
no startling prediction that customs will con- 
tinue to aid in the construction of statute law * 
and in the determination of the intent and pur- 
pose behind regulations.** If the UCM is ever 
really tested by war or war’s aftermath—war 
crimes trials—it will be necessary to resort to 
custom for definition of offenses peculiar to 
war.2*?. Even today a Navy Regulation at least 
40 years old requires: 

The religious institutions and customs of foreign 


countries visited by persons in the naval service shall 
be respected.” 


If customs of foreign nations “shall be re- 
spected” it is reasonable to presume that customs 
of our own country shall also be respected. Cus- 
toms, which comprise the unwritten military 
law, will continue to be enforced in the future as 
in the past. 


20. Id. at 756. 
21, ACM S-3269, Fowler, 5 CMR 481 (1952) (citing cases antedating 
UCM3). 
22. Smith, NCM 83, 2 CMR 615 (1952). 
23. Naval Customs, Traditions and Usage, 3rd Ed., VADM L. P. 
Lovett, USN (Ret). See also: 
a. Court Martial Orders, 43 (1906) 3 
b. Court Martial Orders, 33 (1914) 6 
ec. Court Martial Orders, 1 (1941) 61 
d. Court Martial Orders, 2 (1941) 271 
e. Court Martial Orders, 4 (1946) 127 

. Supra note 2. 

. United States v. Gilmore, 8 Wallace 330 (1869). 

. United States v. Gilmore, supra; United States v. Lytle, 26 Fed. 
Cas. 1037 (No. 15,652) (C.C.D. Ohio 1849); United States v. 
Maurice, 26 Fed. Cas. 1211 (No. 15,747) (C.C.D. Va. 1823). 

. Winthrop, supra note 6 at 42. 

. Article 117, U.S. Naval Regulations (1920). Article 1215, U.S. 
Naval Reguiations (1948). 
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ANOTHER TOOL FOR OFF-BASE SEARCHES— 
THE SEARCH WARRANT 


LTCOL REMMEL H. DUDLEY, USMC* 


Ween A COMMANDING OFFICER re- 
ceives information that there is stolen 
property or contraband located in a particular 
place he usually turns to his master-at-arms or 
provost marshal and authorizes a search of the 
premises and the seizure of the property. This 
is all right in a great many cases—assuming he 
has probable cause, and further assuming it is 
a search of property which is owned or con- 
trolled by the United States armed forces, or of 
property which is located within a military in- 
stallation and under the jurisdiction of the of- 
ficer ordering the search. In other words, a 
commanding officer may upon probable cause 
order a search on the military premises he con- 
trols, with a high expectation of having the evi- 
dence obtained thereby being ruled admissible 
at trial. 

Frequently, though, the fruits of off-base 
searches authorized by the commanding officer 
are excluded at the court-martial. 

To lessen the number of times that courts- 
martial must bar the introduction of evidence 
illegally obtained off-base this article will dis- 
cuss an instrument available to the command- 
ing officer for gathering evidence, but seldom 
used—the search warrant. 

Briefly, some searches held to be legal will 
be noted, and the mechanics of using search war- 
rants will be discussed in more detail. 

Our starting point is the Fourth Amendment 
to the Constitution of the United States: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or 
things to be seized. 





*Lt. Col. Remmel H. Dudley, USMC holds the B.S. and LL.B. de- 
grees from the University of Arkansas. He is admitted to practice 
before the United States Supreme Court; the Court of Appeals for 
the D.C. Circuit; the District Court for the District of Columbia; 
the Supreme Court of Arkansas; and the United States Court of 
Military Appeals. He retired on November 1, 1964, and is now the 
government relations counsel for the Metropolitan Life Insurance 
Company. 


Actually the law of search and seizure is the 
result of the interplay of this Amendment, and 
the Fifth Amendment, which prohibits a person 
from being compelled to be a witness against 
himself.* 

The Fourth Amendment does not say that 
searches may be made only with a search war- 
rant. It says that citizens are to be secure 
against unreasonable searches. Over the years 
the civilian law, and the military law, have de- 
termined that certain searches are reasonable, 
thus lawful. For example: 


1. A search conducted in accordance with the au- 
thority granted by a lawful search warrant. 

2. A search of an individual’s person, of the cloth- 
ing he is wearing, and of the property in his im- 
mediate possession or control, conducted as an in- 
cident of lawfully apprehending him. 

3. A search under circumstances demanding im- 
mediate action to prevent the removal or disposal 
of property believed on reasonable grounds to be 
criminal goods. 

4. A search made with the freely given consent 
of the owner in possession of the property searched. 

5. A search of property which is owned or con- 
trolled by the United States and is under the control of 
an armed force, or of property which is located within 
a military installation or foreign country and is owned, 
used, or occupied by persons subject to military law 
(or to the law of war), if the search has been au- 
thorized by a commanding officer (including an officer- 
in-charge) having jurisdiction over the place where 
the property is located or, if the property is in a 
foreign country, over personnel subject to military law 
(or the law of war) in the place where the property 
is located? 


Parenthetically, Harris v. United States, 331 
U.S. 145, (1947) has a table of search cases 
which is informative and authoritative. 

In looking at the examples above, the issues 
which have arisen with respect to getting evi- 
dence into the record can be visualized: issues of 
whether the search was incident toe a lawful ap- 
prehension ; * what constitutes freely given con- 


1. 79 C.J.S., Searches and Seizures, sec. 4, n. 64. 
2. MCM, 1951, par. 152. 
3. United States v. Summers, 13 USCMA 573, 33 CMR 105 (1963). 
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sent; * who owned the property searched ; ° was 
it necessary to take immediate action to prevent 
removal; * and many others. 

It was noted above that the commanding of- 
ficer has a tool available to him which he seldom 
uses, i.e., the search warrant. It must be under- 
stood that the search warrant is not to be used in 
every situation, nor is it designed to be. It is 
not a panacea for all our problems, but there 
indeed are some situations in which it can be em- 
ployed properly, and the number and intensity 
of these courtroom conflicts will be reduced no- 
ticeably if the evidence offered has been ob- 
tained as a result of a lawful search under such 
a warrant. 

This article will discuss the mechanics of its 
use. 

A “search warrant” is generally defined as 
an order in writing, in the name of the state, 
signed by a magistrate, and directed to a peace 
officer, commanding him to search for personal 
property and bring it before the magistrate. It 
is in the nature of a criminal process, and may 
be used only in the furtherance of criminal 
prosecutions.’ 

The object of the warrant is to obtain the 
contraband or other specified personal property 
and to bring it before the magistrate. 

How does one go about getting a warrant? 
Generally, the federal and state statutes pro- 
vide that the warrants will be issued on a show- 
ing of probable cause, supported by an oath or 
affirmation, i.e., an affidavit. Probable cause 
does not mean proof beyond a reasonable doubt. 
It does not mean absolute certainty. It does 
not even mean that there must have been a 
crime committed. It means only that the per- 
son making the affidavit must have reasonable 
grounds for his belief, and if he sets out facts 
in his affidavit that would lead a reasonably dis- 
creet and prudent man to believe the crime 
charged had been committed then we have 
probable cause. Mere suspicion, without rea- 
sonable grounds, is not enough. In other words, 
a warrant cannot be issued for an exploratory 
search. 

The affidavit, of course, must comply with 
the statutory requirements, but generally it 
must set forth the facts which form the basis 
of the probable cause ; must describe the place to 
be searched and the reasons for believing the 
property is located thereat; must describe the 
property to be seized; and name the person 


possessing the property.°® 

It is then filed with the magistrate. Again, 
we look to the statute to see which magistrate 
is authorized to issue these writs. If you are 
getting a federal search warrant, it may be 
issued by a judge of a United States District 
Court, by a judge of a state court of record, or 
by a United States commissioner for the dis. 
trict in which the property sought is located.” 
If you are filing it with a state magistrate the 
law will vary according to that state’s statute. 

The magistrate then determines whether 
“probable cause” exists, and if he concurs, he 
issues the warrant. 

The warrant will describe the premises to be 
searched with some particularity. The prevail- 
ing rule seems to be that the designation of the 
place to be searched is sufficient if the peace 
officer to whom the warrant is directed can 
locate the premises with reasonable certainty 
and definiteness." This much is clear: A war- 
rant which simply directs a peace officer to 
search places in general is not a valid one, and 
the policeman exercises no discretion in select- 
ing the place to be searched.?? 

The officer to whom the warrant is addressed 
then executes it, and makes the search and 
seizes the property. Armed with the warrant 
he has authority to use such force as is neces- 
sary, and thus may break open the doors if ad- 
mittance to the premises is denied.* In making 
the search, however, he should avoid unneces- 
sary damage to the property. He must care- 
fully follow the directions of the warrant, i.e., 
he must seize only the goods described in the 
warrant. 

After the search and seizure the peace officer 
then makes a return to the magistrate. This 
simply means that he reports back to the issuing 
judge. Some jurisdictions require that he file 
a report and inventory, but this is not required 
in all jurisdictions. 

If all the steps as prescribed by statute are 
followed the result should be a legal and bind- 
ing search and seizure. Like any other fact or 
point of law, however, it may be challenged at 
trial and on appeal. 

So far, broad terms have been used and it has 
been emphasized that it is vitally important to 
check the law of the jurisdiction. 

It was mentioned that in obtaining these war- 
rants one goes to a “magistrate.” But, which 





. United States v. Smith, 13 USCMA 553, 33 CMR 85 (1963). 
. United States v. Sessions, 10 USCMA 383, 27 CMR 457 (1959). 
. United States v. Ross, 13 USCMA 432, 32 CMR 432 (1963). 
- 79 C.J.8., Searches and Seizures, sec. 1. 

. Dumbra v. United States, 268 U.S. 435 (1925). 
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9. 47 Am. Jur., Searches and Seizures, sec. 26. 
10. Fed. R. Crim. P. 41. 
11. Anno: 10 A.L.R. 1555; 13 A.L.R. 1318. 
12. Anno: 17 Ann. Cas. 233. 
13. 47 Am. Jur., Searches and Seizures, sec. 39. 
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kind of “magistrate”—state or federal? 

If the premises to be searched by a warrant 
are outside a federal reservation—as is most 
nearly always the case, in such places as a hotel 
room, a privately-owned garage, a home, or simi- 
lar private place—then a decision must be made 
whether to obtain a warrant authorized by the 
laws of the state where the premises are located 
which will be executed by a state law enforce- 
ment agent, or to obtain a warrant in accordance 
with federal law. The Federal Rules of Crimi- 
nal Procedure, 18 U.S.C., provide in part as 
follows: 


Rule 41. Search and Seizure 

(a) Authority to Issue Warrant. A search war- 
rant authorized by this rule may be issued by a 
judge of the United States or of a state, common- 
wealth or territorial court of record or by a United 
States commissioner within the district wherein the 
property sought is located. 

ok oe co * of 

(c) Issuance and Contents. * * * The warrant 
shall be directed to a civil officer of the United States 
authorized to enforce or assist in enforcing any law 
thereof or to a person so authorized by the President 
of the United States. * * * 


In other words, it will be directed to a federal 
police officer whether issued by a federal or state 
magistrate. 

But, suppose the premises to be searched are 
within the confines of a military reservation or 
other federal area? As has been noted, the com- 
manding officer already has the authority to or- 
der a search aboard the station provided he has 
probable cause, and usually would not need to re- 
sort to a search warrant. Conceivably, how- 
ever, he might not be certain as to whether he 
has probable cause and thus might well want to 
shift this burden to a judge who must act on the 
same basis. In any event, if a search of a federal 
reservation is made under a warrant it ordi- 
narily should be obtained from the fedaral court 
having jurisdiction over that area involved.** 

It was said one would “ordinarily” go to the 
federal court—this indeed can get complicated 
unless the type of jurisdiction the state (in 
which the federal area is located) ceded to the 
federal government is known exactly. It must 
be known whether the federal government exer- 
cises “exclusive,” “concurrent,” “limited,” or 
any other type of jurisdiction. In ceding juris- 
diction to the federal government the states have 
withheld unto themselves various types of juris- 
diction.* Often, when a state cedes jurisdic- 
M4, Weinberg v. United States, 126 F.2d 1004 (2d Cir. 1942). 


15. Note, Federal Areas: The Confusion of a Jurisdictional—Geo- 
graphical Dichotomy, 101 U. Pa. L. Rev. 124 (1952). 
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tion to the federal government it retains the 
right to serve civil and criminal process. But, 
when the process is served under this sort of 
retention that is as far as the agent can go. 
In other words, a search following the service 
of process would seem to be beyond the scope 
of such retention.** Thus, it seems it would 
be wise to go to a federal court if the premises 
are under federal control. 

If the problem arises in a foreign country, 
then obviously a federal or state warrant from 
the United States is of no value. Our courts 
have no power beyond their own jurisdiction. 
You may, however, get the foreign equivalent of 
a search warrant issued under the laws of that 
country. In United States v. Whitler,”’ a search 
pursuant to a warrant issued by a British court 
was sustained. On Okinawa, a search pursuant 
to a warrant issued by a Judge of the United 
States Civil Administration Courts, Ryukyu Is- 
lands (USCAR) was held to be valid.*® 

This article is not intended to be a complete 
discussion of the law respecting search warrants 
and seizures thereunder. Many books have been 
written on the subject. The purpose of this dis- 
cussion is to suggest the availability of this proc- 
ess, and to suggest that in some situations—spe- 
cifically off-base—you lessen the risk of reversal, 
of an otherwise valid conviction, if you search 
and seize under a warrant rather than proceed- 
ing without one. 

For some reason the military has not used the 
search warrant extensively, yet the FBI, police 
departments, Secret Service, and others use war- 
rants frequently and regularly. It is conceded, 
of course, that these civilian peace officers op- 
erate in different situations than do the military 
peace officers in that there are no “commanding 
officer authorized” searches in civilian life, but 
once having determined that a search warrant 
in an appropriate case is the proper tool the 
similarity becomes greater. In any event, it is 
suggested that it might be beneficial for our mili- 
tary police officers to discuss with their civilian 
counterparts the use of these warrants. Doubt- 
less the civilians could be helpful to us in better 
understanding the procedures to be followed in 
using search warrants. 

Some people will say obtaining a search war- 
rant is too cumbersome, but when the govern- 
ment cuts corners in its investigations and fails 
to accord its citizens the rights given to them 
then it can expect to have its convictions 

(Continued on Page 51) 


16. Munster & Larkin, Military Evidence, sec. 9.1c, n. 34 (1959). 


17. ACM 4948, 5 CMR (1952), pet. denied, 2 USCMA 672, 5 CMR 131 
(1952). 


18. United States v. Vierra, 14 USCMA 48, 33 CMR 260 (1963). 
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the premise that, because retired enlisted men 
remain part of the service and are subject to 
recall to active duty during war or national 
emergency, “it appears proper to view them as 
holding an office of profit and trust under the 
Federal Government after retirement.”* A 
later decision ruled that Fleet Reservists must 
be viewed the same way.’ While the Comp- 
troller General conceded that the constitutional 
injunction bore no teeth, he stated that it could 
be given “substantial effect” by withholding the 
transgressor’s retired pay in an amount equal 
to the foreign pay he had improvidently re- 
ceived.* Presumably, the same penalty will be 
imposed in the future. 

The constitutional restriction is overcome, of 
course, if Congressional consent is obtained. On 
occasion this has been accomplished by private 
legislation, whereby Congress has specifically 
sanctioned acceptance of a given job by a given 
person. Furthermore, all retired Reserve 
members, officer and enlisted, have been granted 
blanket Congressional permission to “accept em- 
ployment and compensation from any foreign 
government or any concern wholly or partly 
controlled by a foreign government,” subject 
only to the approval of the Secretary of their 
department.’® Accordingly, the Comptroller 


General has held that acceptance of employment 
by a retired Reservist, with the requisite Secre- 
tarial blessing, does not jeopardize the member’s 
entitlement to retired pay.” 

Peripheral questions have frequently arisen 
concerning the governmental character of the 


foreign employer. It is not difficult to predict 
that a retired officer may not accept a commis- 
sion in the Royal New Zealand Air Force; *? but 
also prohibited by the Constitution is employ- 
ment by governmental agencies or educational 
or commercial institutions operated or controlled 
by a foreign government. For example, the 
Judge Advocate General has expressed the opin- 
ion that a retired officer may not accept a teach- 
ing position in an English-language high school 
operated by the Turkish government, even 
though a portion of the funds from which the 
officer would be paid were supplied by the United 
States under the Fulbright Act.” 

. Comp. Gen, B-154213, September 11, 1964. 

. Comp. Gen. B-155038, October 23, 1964. 


. Comp. Gen. B-154213, September 11, 1964. 

. See, for example, Public Law 403, 82d Cong., Ist Sess., 65 Stat. 
A 148, 

. Section 247, Armed Forces Reserve Act of 1952, 10 U.S.C. 1032. 

- 41 Comp. Gen. 751 (1962). 

- JAG: 134.1: HJW: sb Ser: 7695 of October 25, 1963. 

- JAG: 134: WEN: sb Ser: 489 of January 23, 1962. 
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The Comptroller General recently was asked 
whether a retired officer might become a profes. | 
sor of engineering at the University of Sao 
Paulo, Sao Paulo, Brazil, in light of a recent 
Brazilian statute purporting to grant the former 
state universities complete administrative and 
didactic autonomy. The university’s financial 
support continued to come from the state. The 
Comptroller General concluded that the officer’s 
employment was not unconstitutional, and 
would not affect his Navy retired pay, so long 
as he was reimbursed solely pursuant to a con- 
tract of employment with the university which 
was not subject to review by Brazilian govern- 
ment officials.* In a similar case the Judge 
Advocate General advised an officer that some 
doubt existed whether he could become comp- 
troller of New Asia College at the University of 
Hong Kong because that new university had been 
organized under an ordinance which appointed 
the Governor of Hong Kong as Chancellor and 
granted him further power to appoint other 
university officials. 

An additional limitation of foreign employ- 
ment is imposed by Executive Order No. 5221 of 
November 11, 1929, which provides: 


It is hereby ordered that no officer or employee in the 
executive branch of the United States Government, 
regardless of whether he is on annual leave or leave 
without pay, shall be employed with or without re- 
muneration by any foreign government, corporation, 
partnership, or individual that is in competition with 
American industry. 


There is no evidence that this order has been 
vigorously enforced during its 35 years. Cer- 
tainly, it has outlived the protectionist period 
in which it was born. Steps are under way to 
secure its cancellation, but to date it remains in 
force and must be weighed by any officer con- 
sidering employment abroad. The Comptroller 
General has concluded that it applies to retired 
Regular and Reserve officers, but has implied 
that employment contrary to its provisions will 
neither automatically terminate the officer’s 
retired status nor affect his receipt of retired 
pay.*® 

A related issue—citizenship—also has under- 
gone reinterpretation. The United States Su- 
preme Court in Schneider v. Rusk held un- 
constitutional that section of the Immigration 
and Nationality Act of 1952 which declared 


(Continued on Page 50) 





14, Comp. Gen. B-152844, December 12, 1963. 

15. JAG: 134.1: HJW: sb Ser: 2332 of April 16, 1964. 
16. 41 Comp. Gen. 715 (1962). 

17. 377 U.S. 163 (1964). 
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CRIMINAL LAW OF THE DISTRICT OF 
COLUMBIA—FEDERAL OR STATE? 


CAPT IRVING D. LABOVITZ, USAF* 


THE PROBLEM 


HEN A SERVICEMAN violates a crimi- 

nal provision of the District of Columbia 
Code while in the District, and this violation has 
no express counterpart in the Uniform Code of 
Military Justice, when, if at all, will a court- 
martial possess jurisdiction to try the service- 
man? 


The Manual for Courts-Martial would seem 
to address itself to this specific question : 


Crimes and offenses of local application.—Crimes 
and offenses which are listed in Title 18 U.S.C. but 
which are limited in their applicability to the special 
maritime and territorial jurisdiction of the United 
States as defined in Title 18 U.S.C. § 7, those appli- 
cable within the continental United States, and those 
included in the law of the District of Columbia, in the 
laws of the Territories or possessions of the United 
States, and in the Laws applicable in reservations or 
places over which the United States has exclusive 
jurisdiction or concurrent jurisdiction with a State, 
which are not specifically included in some article, are 
made applicable under Article 184 to all persons sub- 
ject to military law who commit such crimes or of- 
fenses within the geographical boundaries of the 
areas in which they are applicable 2 (Em- 
phasis supplied.) 


This provision of the Manual for Courts- 
Martial would appear to state, as a proposition 
of law, that the criminal code of the District of 
Columbia is federal in nature, and thereby is 
punishable in a court-martial as a violation 
of Article 134 without further qualification.? 
However, a close reading of the important cases 
which have interpreted 18 U.S.C. 7, from which 
the Manual appears to gain its authority, raises 





*Captain Irving D. Labovitz, USAF, is a graduate of the University 
of Massachusetts and Boston University Law School. He is a mem- 
ber of the Bar of the Commonwealth of Massachusetts and District 
of Columbia. He is admitted to practice before the U.S. Tax Court, 
the U.S. Court of Appeals for the District of Columbia and the U.S. 
Court of Military Appeals. Captain Labovitz is presently the As- 
sistant Staff Judge Advocate, Hq., 814th Combat Support Group 
(SAC), Westover Air Force Base, Massachusetts. 

1, Manual for Courts-Martial, U.S., 1951, par. 213c(2); see also 
United States v. Long, 2 USMCA 60, 6 CMR 60 (1952); and Hall, 
Courts-Martial Jurisdiction Over Title 18, U.S. Code, and Other 
Federal Offenses, 15 JAG J. 3 (Jan-Feb 1961). 

2. See MCM, 1951, par. 127¢ at page 214 for further reference to 
District of Columbia Code for punishment for offenses not listed 
in the Table of Maximum Punishments. 


some distinct questions as to the validity of such 
an all-encompassing conclusion.® 

Is it possible that a portion of the criminal 
law of the District of Columbia could be con- 
sidered as the criminal law of an independent 
state, separate and distinct from the Federal 
Government? If this were the case, 18 U.S.C. 
7 would not act to automatically place jurisdic- 
tion in a court-martial, but rather such court- 
martial jurisdiction could result only after a 
determination had first been made that the par- 
ticular violation of District law constituted a 
“disorder or neglect to the prejudice of good 
order and discipline, or conduct of a nature to 
bring discredit upon the armed force .. .” 4, 
which would satisfy the requirements of Article 
134, per se. 

The intent of this article is to identify those 
areas in which Congress intended that the 
criminal provisions of the District law should 
be construed as federal law, as opposed to par- 
ticular sections of the District Code in which 
it is here suggested that Congress indicated 
an intent to construe District law as the law 
of a separate political community, distinct 
from the Federal Government.® 


DEVELOPMENT OF THE LAW 


The District of Columbia is a geographic area 
with a peculiar political character, inasmuch 
as its legislative body is the Congress of the 
United States and all local law is the end result 
of Congressional enactment.® 

Although the District of Columbia is con- 
sidered a municipal corporation, the District 
does not possess any solvent or legislative 
power.? Congress alone holds full and un- 
limited jurisdiction to provide for the general 
welfare of citizens within the District of Co- 





3. 18 U.S.C.A. 7, par. 11, District of Columbia, pg. 463. 

. MCM, 1951, supra note 1; UCM, art. 134; see also United States 
v. Eagleson, 3 USCMA 685 at 690, 14 CMR 103 at 108 (1954). 

. See Air Force Manual 110-3, Civil Law, par. 50405, and cases 
cited, for a general discussion of the problems of federal jurisdic- 
tion; see also United States v. Rowe, 13 USCMA 302, 32 CMR 302 
(1962) ; ACM 17905, Price, 32 CMR 812 (1962). 

. Neild v. District of Columbia, 2 F.2d 246 (D.C. Cir. 1940). 

. United States ex rel. Daly v. MacFarland, 28 App. D.C. 552 
(1907) ; see also Croson v. District of Columbia, 2 F.2d 924 (D.C. 
Cir. 1924). 


NOVEMBER-DECEMBER 1964 





lumbia by any and every act of legislation 
which may seem constructive.® 

It seems clear that only specific Congres- 
sional provision to grant some degree of local 
autonomy separates the laws of the District of 
Columbia from those of the United States 
Government. 

Congress has enacted such legislation to grant 
some degree of autonomy to the District. 

The District of Columbia Code was passed 
by Congress and first signed into law by the 
President of the United States on March 3, 
1901.° In its most recent edition, the District 
of Columbia Code, 1961, states in its preface: 


This is the fourth edition of the Code of Laws of 
the District of Columbia prepared and published 
pursuant to Title 1 U.S. Code, Section 202. This 
edition contains all the general and permanent laws 
relating to or in force in the District of Columbia, 
on January 2, 1961, except such laws as are of ap- 
plication in the District of Columbia by reason of 
being laws of the United States general and per- 
manent in their nature. 


In the District of Columbia Code, Congress it- 
self provided for areas in which the District 
might legislate as a separate entity, distinct 
from the Federal Government. 

The District of Columbia Code states: 


The District of Columbia is created as a Govern- 
ment by the name of the “District of Columbia” by 


which means it is constituted a body-corporate for 
municipal purposes and may contract and be con- 
tracted with, sue and be sued, plea and be im- 
pleaded . . . and exercise all other powers of a 
municipal corporation not inconsistent with the Con- 
stitution and laws of the United States and pro- 
visions of this Code. (Emphasis supplied)” 


Also, the District Commissioners, by the joint 
resolution of February 26, 1892, (27 Stat 392), 
were vested by Congress with legislative power 
to promulgate “reasonable and usual police regu- 
lations.” Section 2 of the Act reads, in part: 

. . . to make and enforce all such reasonable and 

usual police regulation ...as they (the Commis- 
sioners) may deem necessary for the protection of 
lives, limbs, health, comfort, and quiet of all persons 
and the protection of all property within the District. 


It becomes increasingly evident that the laws 
of the District of Columbia are of a hybrid na- 
ture. More specifically, that certain violations 
of the D.C. Code may be violation of federal law, 
and that various other violations of the Code, 
and of D.C. Police Regulations might be con- 
strued as violations of the laws of an independent 


8. Neild v. District of Columbia, supra note 6. 
9. District of Columbia Code (1961), pg. xiv. 
10. 1 D.C. Code § 102 (1961). 
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political community or state." 


The question was first considered by the Su. 


preme Court in Metropolitan Railroad Co. v. Dis. 
trict of Columbia * in 1889. The Court said: 


It is undoubtedly true that the District of Columbia 
is a separate political community in a certain sense, 
and in that sense may be called a State; but the 
sovereign power of this qualified State is not lodged in 
the corporation of the District of Columbia, but in 
the government of the United States. Its supreme 
legislative body is Congress. The subordinate legis. 
lative powers of a municipal character which have 
been or may be lodged in the city corporations, or in 
the District Corporation, do not make those bodies 
sovereign. Crimes committed in the District are not 
crimes against the District, but against the United 
States. Therefore, whilst the District may, in a sense, 
be called a State, it is such in a very qualified sense, 
(Emphasis supplied)™ 


Twelve years after Metropolitan, in 1901, 


Congress codified its intent by enacting 31 Stat. 
1340 of the District Code which provided: 


Prosecutions for violations of all police or municipal 
ordinances or regulations, and for violation of all 
penal statutes in the nature of police or municipal 
regulations, where the maximum punishment is a 
fine only, or imprisonment not exceeding one year, 
shall be conducted in the name of the District of Co- 
lumbia and by the city solicitor or his assistants, 
All other criminal prosecutions shall be conducted in 
the name of the United States and by the attorney of 
the United States for the District of Columbia or his 
assistants. (Emphasis supplied.) 


It would appear from this statute that Con- 


gress considered all police regulations (if not 
ultra vires), to be in the nature of municipal 
legislation and as such, regulations of a sover- 


eign state separate and distinct from the federal 
law. 


However, as to penal violations of the District 


of Columbia Code, Congress apparently set up 


a 


test to determine when violations of the D.C. 


Code would remain an offense against the Dis- 
trict, as a sovereign body rather than a viola- 
tion of federal law. Namely, only where the 
Code statute was in the nature of a police or 
municipal regulation and imprisonment, if any, 
could not exceed one year would the Code pro- 
vision be construed as local rather than federal 
law. 


The question arose next before the Dis- 


trict of Columbia Court of Appeals in United 
States v. Cella2* The Court of Appeals said: 





11. 


12. 
13. 
14, 


Metropolitan Railroad Co. v. District of Columbia, 132 U.S. 1 
(1889). 

Ibid. 

Id. at 9. 


37 App. D.C. 433 (1911), cert. denied, 223 U.S. 728 (1912). 
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... [T]here can be no crimes against the District 
of Columbia, the District not being a sovereignty; that 
crimes committed here (The District of Columbia) 
are crimes against the United States. (Emphasis 
supplied.) 


In 1940, the original statute construed in 
Metropolitan and Cella was slightly modified 
into substantially its present form.** 

The new 1940 statute was considered by the 
United States Court of Appeals for the Fourth 
Circuit in 19472", and again in 1953 by the 
United States Court of Appeals for the District 
of Columbia. In both cases the result was the 
same. In the later decision, John R. Thompson 
Co. v. District of Columbia #8, the Court of Ap- 
peals quoted, with approval, from both the hold- 
ing of the Supreme Court in Metropolitan and its 
own prior holding in Cella, noting that: 


... thecourt said: (In Cella) 


“We have said in the prior case that there can 
be no crimes against the District of Columbia, the 
District not being a sovereignty; that crimes com- 
mitted here are crimes against the United States. 
Metropolitan R. Co. v. District of Columbia, 132 U.S. 
1, ... Congress, in the exercise of its plenary 
power, has prescribed the procedure to be followed 
in the prosecution of offenses in the District. It 
has ordained that prosecutions for violations of all 
police or municipal ordinances or regulations, and 
penal statutes ‘in the nature of police or municipal 
regulations’ shall be in the name of the District 
” 


* * * * * 


“Looking to the context, and having in mind the 
probable intent of Congress, what is the scope of the 
words ‘penal statutes in the nature of police or 
municipal regulations’ as used in the statute under 
consideration?” 

ok aK * ok * 


“, . . While municipal ordinances or police regu- 
lations are binding upon the community affected 
by them, they do not emanate from the supreme 
power of the state, which is the exclusive source 
of all general legislation... When, therefore, 
Congress required prosecutions for violations of 
statutes in the nature of police or municipal regu- 
lations to be in the name of the District of Columbia, 
it undoubtedly had in mind such local regulations 
as were peculiarly applicable to conditions here ex- 
isting. It did not, we think, intend to require or 
permit prosecutions. under general penal statutes 
to be in the name of the District of Columbia, even 
though the territorial scope of such statutes was 
restricted to the District.” ( Emphasis supplied) * 

15, Id. at 435. 

16. 23 D.C. Code § 101 (1940). 

I, Morton v. Welch, 162 F.2d 840 (4th Cir 947). 


18, 203 F.2d 579 (D.C. Cir. 1953). 
1. Id. at 587. 





The most recent re-statement of the statute 
can be found in the 1961 District of Columbia 
Code. It states, once again, the same substan- 
tive law as its two predecessors. The present 
statute reads, in part, as follows: 


Prosecutions for violations of all police or municipal 
ordinances or regulations and for violations of all 
penal statutes in the nature of police or municipal 
regulations, where the maximum punishment is a 
fine only, or imprisonment not exceeding one year, 
shall be conducted in the name of the District of 
Columbia and by the corporation counsel or his as- 
sistants. All other criminal prosecutions shall be 
conducted in the name of the United States and by 
the attorney of the United States for the District of 
Columbia or his assistants.” (Emphasis supplied) 


PRACTICAL PROBLEMS 


Practical problems surrounding the dual- 
type jurisdiction of the District of Columbia 
Criminal Code can often arise in areas such as: 
traffic violations,” all types of alcoholic bever- 
age violations,??, and some of the lesser types 
of criminal offenses, such as disorderly con- 
duct or indecent exposure,”* among others, all of 
which must be prosecuted as crimes against the 
District of Columbia rather than as violations 
of federal law. 

CONCLUSION 


It is suggested that a successful objection to 
the jurisdiction of a court-martial over crimes 
such as those listed above could be made by 
defense counsel if the convening authority did 
not initially qualify such a violation as one 
which was a “disorder or neglect to the preju- 
dice of good order and discipline, or conduct of 
a nature to bring discredit upon the armed 
forces . . .” “, prior to incorporating the breach 
of District law into a court-martial. 

As a final note, it is further offered that imag- 
inative defense counsel might raise a further 
defense that a particular violation of the D.C. 
Code was not only a breach of mere local law, 
but was also an offense that did not even in- 
volve any of the necessary ingredients for 
qualification under Article 134, and thus was 
totally exempt from military prosecution. Al- 
though the writer must agree that the possibil- 
ity of such an occurrence is rare, cases have 
been decided in related areas with just this 
result. 

20. 23 D.C. Code § 101 (1961). 

21. 40 D.C. Code § 104(b) (1961). 

22. See D.C. Code §§ 125, 127, 128, 130 and 137 (1961) for various 
offenses common to ccurts-martial. 

23. 22 D.C. Code §§ 1101 and 1112 (1961). 


24. UCMJ, art. 134. 
25. Hall, op. cit. supra note 1. 
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JAG BULLETIN BOARD (Continued from page 46) 


that United States citizenship is lost by con- 
tinuous residence for three years in a foreign 
country of which the person formerly was a na- 
tional.** Earlier, the Supreme Court had ruled 
that the Navy might not discontinue the retired 
pay of a member solely because he lived abroad, 
having first secured the permission of the De- 
partment of the Navy and having reported his 
address as_ required.*® Consequently, the 
Comptroller General ruled that an Air Force 
officer, born in England, did not lose his right to 
retired pay solely because of continuous resi- 
dence in the country of his birth.?° 

The Comptroller General has held that a re- 
tired Regular officer’s right to retired pay is de- 
pendent upon continuation of his status in the 
Regular Navy, and that loss of citizenship is 
“inconsistent” with a continuation of that 
status.2: Later he reached the same conclusion 
with respect to a retired Reserve officer, on the 
theory that acquisition of foreign citizenship 
would make it impossible for the officer to exe- 
cute his oath of office to defend the Constitution 
should he be recalled to active duty.2* The 
Comptroller General had likewise held that, 
since enlisted men of the Regular components 
remain a part of the uniformed services follow- 
ing retirement, their right to retired pay hinges 
upon a continuation of military status. Con- 
sequently, he recently decided that, while citizen- 
ship is not in all cases a prerequisite for enlist- 
ment in a Regular component of the services, 
should an enlisted man who is a citizen volun- 
tarily acquire foreign citizenship such action 
would be inconsistent with his oath of enlist- 
ment “and so repugnant to his status as a mem- 
ber of the Armed Forces as to warrant a ter- 
mination of his retired pay.” ** The conclusion 
is the same for a member of the Fleet Reserve, 
whether he assumes foreign citizenship before 
or after transfer to the permanent retired list 
of the Regular Navy.”* 

The Comptroller General has nevertheless re- 
iterated that he will not question the right to 
retired pay of a retired alien enlisted member of 
a Regular component because of the member’s 
“residence in a foreign country,” absent some 
law or regulation to the contrary.”* This deci- 
18. Section 352, act of 27 June 1952, 8 U.S.C. 1484. 

19. U.S. v. Gay, 264 U.S. 353 (1924). 

20. Comp. Gen. B-153942, June 22, 1964. 
21. 37 Comp Gen. 207 (1957). 

22. 41 Comp. Gen. 715 (1962). 


23. 38 Comp. Gen. 523 (1959). 
24. Comp. Gen. B-154218, August 4, 1964. 





25. Comp. Gen. B-155038, October 23, 1964. 
26. Comp. Gen. B-154218, August 4, 1964. 
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sion accorded with a prior ruling that payment 
of retired or retainer pay to naturalized citizens 
of the United States of Japanese ancestry was 
not affected by their residence in Japan follow. 
ing transfer to the Fleet Reserve or following 
retirement; ?’ and there is no reason to doubt 
that the same freedom still attaches to Philip. 
pine citizens who return to the Philippines to 
live after completion of their active military 
service.”® 

27. Comp. Gen. B-58879, February 27, 1947. 


28. Comp. Gen. B-141571, December 30, 1959, and Comp. Gen, 
B-153942, June 2, 1964. 








INCOME TAXES (Continued from page 40) 


tired member has but one year after retirement, 
but not more than four years after the sale in 
which to acquire a new residence. For example, 
if a member sells his principal residence on 
5 August 1963 and retires 1 July 1965, he would 
have until 1 July 1966 in which to acquire a new 
principal residence even though he would have 
had until 5 August 1967 had he remained on 
active duty. 


SALE OF HOME—TAXPAYERS 65 OR OLDER 


Under new rules provided by the Revenue Act 
of 1964, a taxpayer who sells his residence for 
$20,000 or less, on or after his 65th birthday, 
and which residence was owned and used by him 


as his principal residence for 5 of the last 8 
years, may elect to exclude the gain from gross 
income. A proportional part of the gain must 
be taken into account if the home is sold for 
more than $20,000. 

Special rules enable husbands and wives to 
take advantage of this exclusion if (1) the 
property is held as joint tenants, tenants by the 
entirety or community property; (2) they file 
a joint return for the year; and (3) one spouse 
satisfies the age requirements. 

This provision of law makes it all the more 
desirable to postpone the recognition of gain on 
the sale of principal residences bought and sold 
during a serviceman’s career in order to take 
advantage of this once-in-a-lifetime exclusion. 
Many, after reaching age 65, might decide that 
keeping up a house, yard and garden is “just 
too much” and an apartment or cooperative 
dwelling begins to look mighty attractive. 


Not mentioned under the general rule dis-§¥l 


cussed in the preceding section is the difficult 
case of convincing the Internal Revenue Service 
that a house which was rented, and not owner 
occupied, at date of sale constituted a principal 
residence. This new rule for elderly taxpayers 
makes it worthwhile to convince the Internal 
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STATE INCOME TAXES 






Compensation of Navy and military person- 
nel, active or retired, is not subject to withhold- 
ing for any state income taxes, but the amount 
must be reported by the Navy Finance Center 
to the state of a member’s domicile or residence 
at the end of the calendar year. The pattern 
of state taxation of retired pay is too varied to 
present in‘a discussion such as this, but each 
affected retired member may obtain informa- 
tion from the income tax instructions or from 
the taxing authorities of the jurisdiction where 
he resides. 
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CONCLUSION 


This article has been presented in an effort to 
acquaint some and update other readers with the 
fact that additional tax problems and benefits 
follow separation from active service. It does 
not begin to cover all of the law on the subjects 
discussed, and is by no means intended as a tech- 
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enue Act 


nical help in preparing an income tax return. 
The subjects involved are so technical in nature 
that the taxpayer should resort to income tax in- 
structions and publications for detailed advice. 


SEARCH WARRANT 


reversed. 

Using this warrant to obtain evidence is 
really not cumbersome if we understand the 
mechanics. The important thing is to read and 
understand the controlling statute for your 
jurisdiction. Rule 41, Federal Rules of Crim- 
inal Procedure, governs federal warrants. 
Your governing state statute also ought to be 
checked. As we noted above, other law enforce- 
ment agencies use the warrant regularly. Even 
though their searches are not authorized by a 
“commanding officer” it would appear we could 
benefit from talking with them. 

In summary then, it is suggested that it is 
wise to proceed cautiously and carefully in ob- 
taining evidence for a criminal trial. If the 
circumstances permit, why not get a search 
warrant? 

It is at least worth checking into and becom- 
ing familiar with the procedure. 





(Continued from page 45) 
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PAY AND ALLOWANCES—Octopus, radishes, rice and dried squid 






@ A Navy aviation mechanic was ordered on temporary 
duty to accompany an aircraft being shipped to repair 
facilities at Sagita, Japan, aboard an LST owned by 
the United States but manned entirely by Japanese 
nationals. Life on board followed Japanese, rather than 
Navy, customs, including sleeping accommodations and 
cuisine. Evidently forewarned of these circumstances, 
the member borrowed sheets and blankets to carry with 
him and laid in a supply of canned goods and dried food 
to provide a minimum of the Western comforts to which 
he was accustomed. Upon completion of the trip, he 
requested payment of per diem, arguing that by Navy 
standards adequate berthing and messing facilities were 
not available. 

The Comptroller General in decision B~154065 of 
July 28, 1964, first noted that the Joint Travel Regula- 
tins generally deny payment of per diem when tem- 
porary duty is performed on Government vessels since 
subsistence facilities are available there and their use 
will not entail the above-normal expenses for which it 
is intended. He found in the JTR no provisions estab- 
lishing quality standards against which the adequacy of 
available subsistence facilities might be judged. Ac- 
cordingly, he concluded that Government quarters and 
nessing facilities were available, notwithstanding their 
Oriental flavor, and denied the claim for per diem. 
(Comp. Gen. Dec. B—154065 of 28 July 1964.) 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Prepared by the Finance Branch, Office of the Judge Advocate General 






PAY AND ALLOWANCES—Officer discharged while on furlough 


@ A Navy officer with over 18 years of service was 
placed on furlough at half pay in accordance with 10 
U.S.C. 6406 and was to be discharged for unsatisfactory 
performance of duty pursuant to the provisions of 10 
U.S.C. 6884. The Comptroller’s advice was solicited as 
to whether the officer might be considered to be in 
receipt of basic pay under the discharge statute, and 
at what rate his lump-sum discharge payment should 
be calculated. 

In decision B-153922 of May 20, 1964, the Comptroller 
ruled that under Title 837 a member is entitled to basic 
pay when he is on active duty, and that an officer on 
furlough remains on active duty for pay purposes. He 
is entitled to basic pay during that period although pay- 
ment is limited to the one-half rate. Since the lump-sum 
payment is computed on the basis of “two months’ basic 
pay at the time of discharge” multiplied by the number 
of years’ service, in this case it must be calculated as 
one-half the basic pay of an officer of the appropriate 
grade with over 18 years’ service. The Comptroller 
advised in conclusion that the basic pay of this officer, 
who was already on furlough on the effective date of 
the Uniformed Services Pay Act of 1963, was not in- 
creased by that Act. (Comp. Gen. Dec. B-153922 of 
20 May 1964). 
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TRANSPORTATION ALLOWANCE—Travel prior to the effective 
date of orders later canceled, revoked or modified 


@ Section 1 of the Act of December 23, 1963 (P.L. 88- 
238, 77 Stat. 475), amended Title 37, U.S. Code, to pro- 
vide that a member of the uniformed services is entitled 
to transportation allowances for himself and his de- 
pendents for travel performed before the effective date 
of permanent change of station orders which are later 
canceled, revoked or modified. Entitlement under this 
amendment was made retroactive to October 1, 1949, the 
effective date of the Career Compensation Act. 


A lieutenant colonel of the Army was released from 
his assignment at Fort Dix, New Jersey, and ordered 
to report, following authorized leave, to a different sta- 
tion at the same base for further assignment to Ger- 
many. Because his request for concurrent overseas 
travel for his dependents was disapproved, he proceeded 
with his family to Bessemer, Alabama, to settle them in 
a permanent home. While at Bessemer he received 
authorization for the concurrent travel originally re- 
quested, received notification of his port call by tele- 
gram, and reported with his family at Brooklyn, New 
York, for overseas transportation as ordered. He was 
paid the transportation allowance only for the official 
distance between Fort Dix and Brooklyn on the grounds 
that his orders were amended prior to their effective 
date. 


In his decision B-153654 of March 25, 1964, the Comp- 
troller General reviewed this case in light of the above 
statutory amendment which became effective after the 
travel involved. The language of the statute authorizes 
payment of transportation allowances under section 404 
of Title 37, and transportation of dependents, baggage, 
and household effects under sections 406 and 409, 
“... for travel performed before the effective date of 
orders that direct him to make a change of station and 
that are later—(1) canceled, revoked, or modified to 
direct him to return to the station from which he was 
being transferred; or (2) modified to direct him to make 
a different change of station.” 


The Comptroller made clear the interpretation he in- 
tends to give the language “different change of station.” 
Evidently he has construed the phrase to mean only a 
different station, not different type of change. In this 
case the orders were modified from “concurrent depend- 
ent travel not authorized” to “concurrent dependent 
travel authorized,” and it was solely because of this 
interim modification that the colonel in good faith in- 
curred the expenses of moving his household to and from 
Alabama. In the opinion of the Comptroller, however, 
it is the station to which ordered that is controlling, and 
that factor was unchanged by the modification. The 
claim was accordingly denied. (Comp. Gen. decision B- 
153654 of 25 March 1964) 
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COURT OF CLAIMS DECISION 


PAY AND ALLOWANCES—Enlisted member entitled to pay 
retained in service following expiration of enlistment in prisg 
camp; not terminated by service of court-martial charges 


@ The Court of Claims in its decision No. 497-59 
December 18, 1968, considered the claim of an enlist 
member of the Army who had been a prisoner of war 
Korea for nearly three years before being repatriat 
Although his contract of enlistment had expired durin 
the final year he was a prisoner, he was returned 
military control upon his release and began a prolong 
period of convalescence in Army hospitals in Ko 
Japan, and Washington, D.C. During this time he cc 
tinued to receive his regular pay. Upon reporting 
Walter Reed Army Hospital for a physical examinati 
following a period of leave at his home, the member wai 
served with criminal charges alleging the offenses 
aiding the enemy and misconduct as a prisoner of w: 
under Articles 104 and 105 of the Uniform Code of Mil 
tary Justice. On that date, the Army discontinued hi 
pay and allowances. 

For five days member was hetd in confinement at th 
hospital and then at Fort Belvoir, Virginia until brough 
to trial before a general court-martial, which fo 
him guilty and sentenced him to 10 years confinement 
total forfeiture, and dishonorable discharge. Duri 
his confinement under that sentence, the member su 
mitted to the General Accounting Office a claim for Arm 
pay from the date it was discontinued until the 4d 
preceding the date his sentence was approved by thi 
convening authority. The Comptroller General dis 
lowed his claim, stating that although he was prope 
paid while retained in the service for hospitalizatioj 
and medical treatment, under authority of 10 U.S 
628(a), he ceased to be retained for those purposé 
once he was being held in confinement awaiting t 
In reaching this conclusion, the Comptroller relied up 
his earlier rule that the pay and allowances of an 
listed person whose term of enlistment expires while 
is in confinement, awaiting trial by court-martial, t 
minate on the date of the expiration of his term of ef 
listment unless he is acquitted. 

Replied the Court of Claims, “this case boils de 
to the question whether the Government could tern 
nate the plaintiff’s entitlement to military pay and 4 
lowances by serving charges on him and placing | 
in confinement ... to await a trial before a cou 
martial. It is my view that this question must be al 
swered in the negative.” The Court dismissed th 
Comptroller’s authority as inapposite because the me 
ber’s enlistment had expired while he was in the har 
of the enemy. He was at all times after his repatrii 
tion retained in the service for the Government’s ow 
purposes, and continued to be subject to the rules, dis 
cipline, and jurisdiction of the Army. Thus being 
all respects a soldier, the Court concluded he was @ 
titled to pay and allowances until the date his sente 
of forfeiture became final by approval by the conveni 
authority. His claim was therefore approved. 
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